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POLITICAL ASSESSMENTS. 


Ir is not easy to say which is the more remarkable, the 
capacity of usage for blinding us to its injustice and disastrous 
consequences, or the power of a bold arraignment of a great 
wrong, in the name of right and duty for causing that wrong to 
be detested. 

There are now in New York prominent citizens, and among 
them a Chief Justice, who were foremost for a monument to 
William M. Tweed. Within this generation the conscientious 
founder of a great New York journal kept in his paper a stand- 
ing advertisement declaring that his firm devoted itself “particu- 
larly to Lottery Printing.” Those are not very old who have 
seen angry mobs threatening a noble Christian woman in New 
England villages for the crime of teaching negro girls to read. 
Tens of thousands in the South to-day denounce as wrong the 
peculiar institution for which they conscientiously fought and 
generations of their parents and pastors had devoutly prayed. 
Treating the institution as too sacred to be questioned, its 
votaries denounced those who challenged it as neither “manly 
nor honorable,” as Congressman Hubbell now denounces George 
William Curtis for challenging “ political extortion”* in the 

*“ Political Blackmailing” is the name given by several of the leading 
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VOL. CXXXV.—NO. 310. 15 


15 


198 THE NORTH AMERICAN REVIEW. 


form of political assessments. Not long since, cock-fights, dog- 
fights, and man-fights were a part of the standard amusements; 
and politics were as barbarous. In the fifteen hundred and sixty- 
five secular days preceding 1871, there were one thousand six 
hundred and seventy-eight removals in the New York Custom 
House to enforce assessments, or otherwise gratify the greed and 
savagery of partisans, with hardly more public attention than 
to the slaughtering of so many hogs. In the past four years 
not one removal has been made in that office or in the New 
York Post-office without good cause, and a repetition of the 
savagery of the last decade would make any administration 
infamous. 

The “ great Senator from New York,” as his feudal dependents 
called him, was the arch-sneerer at civil service reform. While 
he now lies hopelessly mired in the spoils-system bog, Senator 
Miller, upon whom senatorial leadership has fallen in the Empire 
State, declares in a late speech, that “the conflict between the 
system of patronage and that of merit is as irrepressible as the 
old conflict between liberty and slavery,” and predicts the early 
triumph of that reform. In Pennsylvania, the spoils-system 
chieftain, tottering to his fall, has brought his party to the verge 
of defeat; so that, in sheer desperation, his faction flatly con- 
demn the assessment extortion through which alone it has long 
been filling its treasury. 

In the Senate, of which, four years ago, there was not a mem- 
ber prepared to speak for civil service reform, and where the law 
under which General Curtis* has lately been convicted for col- 
lecting assessments was so amended as to leave the spoils of Sena- 
tors unimpaired, the Pendleton bill, embodying the true principles 
of reform and condemning assessments, has just been approved 


* At first there was en appeal for sympathy, but when it appeared on 
the trial (after the ‘‘ Nehemiah” farce) that one from whom he took money 
had warned him that his conduct was criminal, all sympathy was impossible. 
His case reminds us of that of Mr. Freeman, a sub-attorney for the Post- 
office Department, and a disciple of General Curtis. He writes a gascona- 
ding letter, in which he decides a law of Congress to be unconstitutional. 
“A decent respect for the codrdinate branches of the Government demands 
that the judiciary should presume, until the contrary is shown, that there has 
been no transgression of power by Congress,” says the Supreme Court of 
the United States (Legal Tender cases, 12 Wallace, 531). Has Mr. Freeman 
ever considered whether that presumption which is decent in a Supreme Court 
may not be becoming even in a sub-attorney ? 
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by a committee, of which a favoring member was Mr. Cameron’s 
own colleague. Within two years, more than thirty reform asso- 
ciations, extending to nearly all parts of the Union, have been 
formed, which now support that bill. 

It is such a time, when, as never before, thoughtful citizens 
are organizing against the spoils system, and the larger part of 
the best journalism of their party, and almost the whole literary 
and religious press are denouncing that system, which Mr. Hub- 
bell and his Congressional Committee have chosen for foreing 
the most arbitrary, insulting, and degrading part of that system 
upon public attention. We do not question their zeal for the 
Republican party.* Their mistake and misfortune have been that 
they have counted on the blinding influence of usage without 
comprehending the significance of its arraignment. 

When the mandate of this hydra-headed spoils system Caesar, 
declaring that all the world of our civil service should bow down 
and be taxed, was met by protest, scorn, and denunciation, we 
doubt not the professed surprise of the committee was genuine. 
Disraeli has defined pluck to be an utter failure and inability to 
understand public opinion. 

In Boston, only one journal of either party, we are assured, 
justifies the extortion; and in the State of Massachusetts not 
more than five per cent. of the Republican papers approve it. In 
Philadelphia, only one or two papers apologize or remain neutral, 
while the rest condemn the assessment. In New York City only 
one Republican journal of character —together with the organ of 
the lobbyists—stands for the committee. It would, however, be 
unjust to the committee to treat them alone as blind to public 
opinion. Most of our chieftains—called statesmen by their ad- 
mirers—have shown as much blindness. Did the three chieftains 
who pushed on Grant to his fate at Chicago any better understand 
the feelings of the people? Has Mr. Conkling, in New York, or 
Mr. Cameron, in Pennsylvania, shown more comprehension of 
the public opinion of their States? But this is to be said to the 
credit of the committee’s chairman, that he is the first to come 
before the ‘public with apology and argument—feeble and ill- 
conceived as they have been. He justifies extortion from clerks 
and navy-yard workmen, by charging Democrats with bull-dozing 

“And the writer wishes to say that he has voted with that party from 


its origin, and that he feels so deep an interest in its prosperity that he is all 
the more anxious to avert the danger threatening it from this committee. 
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and using tissue ballots. The excuse, however, 1s on a par with 
the boy’s defense of his mother against theft, by proving that a 
rival woman across the street had been guilty of burglary and 
arson. 

His other plea, that no one is shown to have been removed for 
a failure to pay, is no better; it is even piteous. Under the 
spoils system, before public opinion had made chieftains cautious 
and stealthy, removals were unhesitatingly made, as they now 
are indirectly, for refusals to pay assessments. Of late, public 
opinion has made it too disgraceful to avow a failure to pay as 
the cause of a removal. Hence, from mere cowardice, the true 
cause has been disguised. But the whole of the civil service has 
been put under such a sense of the peril from a refusal to pay— 
not the peril of removal merely, but of losing promotion, of hard 
tasks, short vacations, long hours of labor, and other disagreeable 
treatment—that the fear thus produced is the real cause both of 
the assessments being made and of its being possible to collect 
them. Had political assessments been unknown down to our 
time, as they were down to that of Jackson, and now are in 
every other enlightened nation, can it be doubted that an 
attempt, without sanction of law, by a mere partisan com- 
mittee of Congress, to extort from a single class of citizens— 
and that a class of small means and hard labor for the com- 
mon good—a vast sum of money, unmeasured, except by the 
caprice of that committee —for defraying the election expenses 
of the party in power; can it be doubted that such a propo- 
sition would be universally denounced as repugnant to all 
justice and decency, as without precedent in the taxation of 
civilized States,— as far more arbitrary and vicious than anything 
against which Hampden struggled or our fathers fought? If 
the collection of ship money was arbitrary, it was at least 
attempted in the interest of the whole people, and was to be 
used for the common defense. President Woolsey tells us that 
when, under Jefferson, it was supposed that a removal had been 
made for party reasons, “single cases excited a sense of wrong 
through a whole State,” and the anxiety in Congress yesterday 
to relieve the President of the charge of removing without 
cause, indicates a revival of that wholesome sentiment. Indeed, 
there is good reason to believe that if the officials at Wash- 
ington, Boston, New York, or Philadelphia would manfully 
confront Mr. Hubbell and his committee, affirming the same 
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rights for those in the public service which belong to other 
citizens, insisting on the same protection from those insulting 
demands for money by the minions of Congressional committees 
which every other citizen would resent, and declaring they would 
not pay one cent so long as they are made the subjects of claims 
for specific sums assessed arbitrarily against them, or are 
approached differently from other citizens, there is good reason, 
we affirm, to believe so just an assertion of self-respect and the 
common rights of citizenship would be received with a popular 
applause, which would overawe the administration—if it can be 
thought to connive at the extortion— would even shame the 
members of the committee back to their duty as legislators. 
But what right have we to expect the humbler officials to be 
patriots and martyrs, when members of Congress uphold the 
abuses by which the manhood of so many of them has been 
impaired for more than a generation ? 

The charge for Mr. Hubbell to answer is not one concerning 
the number of officers having the appointing power who have had 
the nerve to thrust out the subordinate who has stood for his 
rights. It is that the demand made by the committee is illegal, 
unjust, and demoralizing —unworthy the legislators of fifty 
millions of people, and offensive to the best membership and 
fatal to the purity and prosperity of his party. 

To this charge Mr. Hubbell attempts no answer. He does not 
seem to comprehend either the sense of justice or the stateman- 
ship from which it springs. His shift about non-removals is but 
an indirect confession of guilt. For, unless he adopts the code 
of the spoilsmen, that might makes right in polities, he must, on 
some theory, claim that it is intrinsically right for the committee 
to enforce the tax, and consequently the duty of the officials and 
laborers to pay it. How stands his plea on the latter theory? 
So high and imperative is the obligation to demand and to pay, 
that a grand “National Congressional Committee” of sixteen 
members, drawn from both houses, must be created in order to 
combine their wisdom and power for its enforcement. Bull- 
dozing and tissue voting, the fate of the Republican party, the 
prosperity of the nation, are declared by Mr. Hubbell to depend 
upon it. Yet, with an unquestioned power to make removals, 
and a plain duty to do so, upon his own theory, if his demand 
is not complied with, his committee (as he claims) allows any 
clerk to spurn that demand, and any tender of a door or a gate 
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to slam it in the face of the committee with perfect impunity. 
Such acts of defiance plainly say to the committee, “You dare 
not act on your own theory; you know your demand is wrongful, 
hence you shrink from your pretended duty whenever the hum- 
blest official stands on his rights by defying you.” How gener- 
ally this view of the matter has been taken of late by the public 
servants appears from the fact that, in 1878, the extortion com- 
mittee sent out about one hundred thousand demands and only 
got a response from eleven thousand five hundred ; that is, eight 
of every nine subordinates whom the committee insulted, met the 
insult with defiance or silent contempt. 

Mr. Hubbell’s defense reduces the whole proceeding either to 
pitiable begging, in which a committee of Congress appear, hat 
in hand, on their knees, before the floor sweepers and messenger- 
boys, equally ready to accept a sixpence or a cuff, or to a pompous 
attempt at extortion by false pretenses, in which nothing is in 
danger except the honor and reputation of those who present an 
unjust claim which they have the power, but not the courage to 
enforce. Here is a scene for Nast. Mr. Hubbell appears to have 
no more sense of the ridiculous than he has of justice. If this 
pusillanimous shrinking from removals, when they might bring 
millions to prevent bulldozing and tissue voting, to fill the 
pockets of members and to purchase a glorious victory for the 
Republican party—had been made a charge against the com- 
mittee, its force would be apparent; but that such cowardice 
should be pleaded in defense, only such a chairman could make 
possible What would we say of the commander of a press- 
gang, a foraging party, or a band of robbers, who should report 
nothing attainable in nine of every ten places visited, merely be- 
cause nothing was voluntarily offered. 

But though the extortionists no longer dare remove—or let it 
be known that they secretly threaten to do so—they yet cun- 
ningly contrive to make the fear of removal a terror to their vic- 
tims. The public servants are solemnly warned that nothing but 
their money can save the Republicans from defeat, when the 
wicked Democrats will remove the whole of them. That pitiable 
suggestion is made in a stealthy form in Mr. Hubbell’s cireular; 
and the only influential New York journal which has apologized 
for assessments has adroitly used that argument, and that alone. 

The true rule as to raising money for party purposes is not 
difficult to lay down. The duty of all citizens is the same, 
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whether holding office or not, to make reasonable contribution of 
time and money, according to their ability, for the support of 
sound principles and of parties who are faithful to them. The 
officer should have a fair salary for his work. His obligation to 
pay money for a party is neither increased nor diminished by the 
fact of holding office. Parties are inevitable, and, within their 
proper sphere, useful. They elect presidents, governors, members 
of Congress and of legislatures, thus controlling all policy and all 
legislation, and, as a consequence. drawing into activity, in their 
ranks, and rewarding men of honorable ambition. The subor- 
dinates in the departments who represent neither opinions nor 
interests—whose party views are immaterial for their work— 
should be selected on business principles, without peril of being 
conscripted into the working gangs of any party or of being 
plundered for paying its expenses. 

A party needs money for legitimate purposes; and no party 
which is faithful to its principles and gives the people worthy 
men for office and good administration, will ever appeal to its 
members in vain for the money really needed. It is machine 
management—enabling manipulators to monopolize politics as 
a business, to extort money from the public servants, to spend 
it corruptly and to deprive the people of freedom of action in 
its conventions— which has made worthy citizens refuse to trust 
party leaders with money. 

Never have parties been more vital than they were in the 
period before Jackson, when assessments were unknown. Neither 
here nor in any other country are party lines more clearly drawn 
or is fidelity to party principles more complete, or administration 
purer, than in Great Britain, where assessments are not at- 
tempted. At this moment, in every part of the Union, parties are 
faithful and vigorous, and administration is honest, in the precise 
degree that assessments are unknown and parties rest upon the 
free action of their unofficial members. The demand for assess- 
ments finds its strength in the greed of chieftains and manipu- 
lators for money for purposes for which they dare not ask it, and 
of which they dare not give account. It is a libel upon a people, 
who more liberally than any other support their schools and 
charities, and who alone support their churches by voluntary 
subscriptions, to say they will refuse anything needful to main- 
tain in healthy life those great parties, without which all history 
shows liberal government to be impossible. It is an insult to 
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such a people to pretend that the better party will go down if 
it be not sustained by extortion from the public service. 

The Republican party was born of devotion to great princi- 
ples,—by fidelity to which, unaided by assessments, it advanced 
to power over a party whose treasury was kept full by extortion 
upon the public servants;—and never did the power of the new 
party begin to wane until its mercenary and partisan managers 
reproduced the old Democratic methods for paying expenses. 
What can be more preposterous than for a party in power to say 
it must resort to assessments to fight its adversary which has no 
officials to assess? That plea, if not false, is an admission that 
the adversary is strongest in sound principles to which the peo- 
ple are ready to give their approval and their money. Statesmen 
would have seen that what was needed to keep the Republican 
party in power was not more money extorted by fear and ex- 
pended in secrecy, not more coercion of primaries and more 
despotism in conventions, but fidelity to principles, the fulfill- 
ment of pledges to purify the administration, open and patriotic 
appeals to the people for support, the nomination of the best 
men for office, and the suppression of corrupt patronage— espe- 
cially on the part of Congressmen. 

“ Senators and representatives throng the offices and bureaus 
until the public business is obstructed, . . . and, for fear of 
losing their places through our influence,” the officials give way, 
and appoint the unfit persons we press upon them; “ one-third 
of the working-hours of senators and representatives is hardly 
sufficient . . . for appointments for office”; “to reform the 
civil service is one of the highest duties of statesmanship”; “I 
ask gentlemen what they think of political assessments . 
to be used for party purposes? I call gentlemen around me 
to the shameful fact.” “The practice affords an electioneering 
fund which, in many cases, never gets beyond the pockets of the 
shysters and the mere camp-followers of the party.” These 
words, these principles, these assertions of duty, from the 
speeches and writings of the martyred statesman whom the peo- 
ple wanted in the chief seat of the nation, and now echoed from 
his grave, are they not worthy the attention of a committee 
and a faction by whom they seem to be forgotten, and to whom 
their wisdom seems incomprehensible ? 

The original spoils system had four fundamental, mutually 
supporting elements of strength: (1.) Absolute military subor- 
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dination of each grade to that above, from the chieftain to the 
sutlers of the party. (2.) All places and salaries to be given 
primarily as rewards for party work done or to be done, and to 
be held at the pleasure of its managers. (3.) Every official under 
obligation to do such work upon the manager’s order, on pain of 
dismissal; and promotion, increase of salary, and long vacations, 
as rewards for special zeal in that work. (4.) The payment by 
every Official and employé of whatever assessments the managers 
may be pleased to make upon salaries and wages, or peremptory 
removal; the money to be used by the managers, without 
account or responsibility, at their discretion. Office was not a 
trust, but a perquisite rented out—one part of the rent being 
work, and the other money; the duty of cheering, praising, and 
playing flunkey being implied. No other power was so tempting 
as the money-collecting power, by which the partisan treasury 
could be surely supplied and the party managers’ pockets often 
filled—a power more absolute than any oriental despot ever 
wielded over the earnings of his subjects. 

Such reasons naturally prevented the extortion part of the 
system being put in practice until long after the other parts had 
been enforced. From the beginning proscriptive removals were 
made to gain places for the dominant party; and these cases 
had reached thousands before the robber-like audacity was de- 
veloped, which could say to an official of that party: “ Your 
money or your place.” But before the defaleation of the first 
spoil system collector, Swartwout, had reached a million, the 
political evolution of his office had become savage enough to 
make that demand. In an investigation of his frauds by the 
Twenty-fifth Congress, we find the first instances in Federal poli- 
ties of assessment extortion—though in a stealthy fashion— upon 
the theory of Mr. Hubbell’s committee. Statesmen saw the dan- 
ger. On the 20th of March, 1841, Mr. Webster, as Secretary of 
State, by order of President Harrison, issued instructions declar- 
ing that “the payment of contributions or assessments on sal- 
aries, or official compensation for party or election purposes, 
will be regarded by him as cause for removal.” But Tyler came 
in and Webster went out only a few days later; and in 1842 
assessments were vigorously enforced at the New York Post- 
office and Custom House; it seeming to be a law of descent that 
every succession of a Vice-President should embolden the friends 
of this extortion. 
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Tt took time to harden the publie mind, long accustomed to 
honest methods, to that kind of robbery. But it got hardened 
slowly. Mr. Calhoun says, a little later, that, “what a few years 
since would have shocked and aroused the whole community, 
is now scarcely perceived or felt, when it is openly avowed that 
the offices are the spoils of the victors.” This toleration of 
savagery in removals made assessment collections easy. If the 
Democrats did not very soon—as the Republicans are now doing 
—extend the extortion to office-boys, janitors, messengers, navy- 
yard laborers and washerwomen—they certainly made it quite 
general, at least as early as Buchanan’s administration, during 
which it was enforced without merey or shame. His New York 
collector vigorously enforced assessments, and in four years 
removed three hundred and eighty-nine out of his six hundred 
and ninety subordinates. Then, frequently, the Government 
disbursing officers paid the assessments before the public official 
got his pay. In those stalwart times party managers had the 
courage of their theories. An extortion committee, chairman, 
collector, or postmaster, would have looked upon himself as a 
poltroon, if after demanding an assessment to save a party 
he had shrunk from removing a messenger-boy or washer- 
woman who defied him by refusing to pay it. Greed and effront- 
ery have survived, but courage and consistency are no more. 

General Dix had a noble sense of public justice. <A letter 
from him to the chairman of an aldermanie extortion committee, 
now before us, dated October 15, 1860, when General Dix was 
Postmaster, is worthy the attention of both Mr. Hubbell and 
Assistant Postmaster-General Hatton: 

“T have received your letter,” says the General, “ soliciting 

. . the privilege of assessing the subordinates in my 
office. . . I may say of a majority of them that the assessment 
proposed to be made upon them cannot be paid without pinch- 
ing their families who are entirely dependent upon their salaries. 
I cannot consent to be the instrument of wringing from their 
necessities the means indispensable to their daily wants. I think, 
moreover, this system . . . of assessing subordinates is all 
wrong.” 

Referring the aldermen to men of means as the proper persons 
to pay, he adds,“ . . . I shall regard it as my duty to pro- 
tect them [his subordinates] from a system of political extortion 
disgraceful alike to the Government and the country ;” and he 
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kept out the assessment collectors. The postal officers now 
threatened by these extortion agents are no better able to pay 
than those of 1860, and their places are not the gifts of chief- 
tains or Congressmen, but prizes won by themselves in manly 
competitions of merit. 

We do not mean to suggest that the politician class of New 
York ever accepted the views of General Dix. On the contrary, 
they have enforced assessments savagely, in that way gaining 
the money which has carried elections and supported corrupt 
rings and factions. The committees of the aldermanic dema- 
gogues with whom New York has been cursed, have rivaled the 
committees of Congress and of the State Legislature in the 
merciless industry with which they have robbed salaries and 
wages. Every ward and district, and not these alone, but 
every candidate, pot-house-patronage monger and chieftain, had 
an assessment committee or agent. Not a chimney-sweep, ash 
cartman, scrub-woman, or messenger boy, on the public pay-rolls, 
if even the school teachers and chaplains, escaped these ubiqui- 
tous assessment sharks. It was then their custom to stand by 
the paymaster and exact the pillage before the laborer got the 
means for his Sunday dinner. Long and frequent vacations were 
given on the condition that the salary unearned should go into 
the extortion fund; and not infrequently was a portion of the 
salary pledged to the Boss for his making the appointment. 
Removals were held to be as certain consequences of refusals 
to pay as deaths from the bites of mad dogs. The money 
bribed alike the press and the elections. Tweed, Cardozo, Bar- 
nard, and the whole saturnalia of pillage, crime and corruption, 
were the fruits. 

The Republicans inherited that system. In the early glow of 
noble sentiments they scorned it. But by 1866 a Republican Con- 
gressional committee for assessments was created, we believe, after 
a Democratic model. This sanction by Congress carried the 
extortion down through the lower life of the party. In the pro- 
portion that principles were neglected, and abuses increased, 
assessments, made larger, were more mercilessly exacted. Re- 
movals for neglect to pay were remorseless. In the sixteen 
months, from 1869, Grinnell, as Collector at New York, removed 
five hundred and ten out of his eight hundred and ninety-two 
subordinates; and Murphy, his successor, in about the same 
length of time, removed three hundred and thirty-eight. 
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It was bad enough for bosses, chieftains, and rings to hold 
all the gates of appointment, so that none save their minions 
could enter; but despotism was made complete only when a 
power was added to exact from all within as much money for 
their own use as these despots and patronage-mongers chose to 
demand. It was one of the intolerable wrongs of despotic British 
kings that they enforced “ benevolences, gifts, and aids” from 
officials and citizens under various pretenses, an oppression 
which the stalwart British people arrested by the Petition of 
Right, under Charles I. But our stalwartism is of another sort, 
which takes sides with the king or makes itself a hydra-headed 
despot. 

The Federal salaries paid at New York are more than two mil- 
lion five hundred thousand dollars, and the Republicans have gen- 
erally controlled the State patronage. The Democrats dominated 
the city and county, where the annual pay-rolls are about ten 
million five hundred thousand dollars. The whole stock in trade 
to be assessed was, therefore, from fourteen to fifteen million 
dollars. The temptation of the managers of the opposing parties 
to come to a corrupt agreement for plunder, division, and im- 
punity was great indeed. That such an agreement was made 
and executed as to assessing the Police Foree and the Fire 
Department, and dividing the spoils—if not as to the School 
and Health authorities and others—is quite certain. 

How much money was obtained altogether, yearly, is one of 
the secrets of the plunderers. One per cent. on fourteen million 
dollars is one hundred and forty thousand dollars. But it is cer- 
tain that as much as six per cent. in a year was sometimes 
demanded and to a large extent collected. A circular before us, 
signed by John Kelly (who justified high salaries in a speech 
on the ground that officials are called on for assessments) and by 
a present leading New York member of Congress, dated Septem- 
ber 30, 1875, plumply calls for two hundred and fifty dollars, or 
more than three per cent. on the salary of the victim; and 
another of a little later date calls for twenty-five dollars from a 
notary public, of which there were two thousand—hence a 
plump fifty thousand dollars was sought of them. From two 
hundred thousand dollars to three or four times that sum may be 
accepted as the annual assessment plunder at New York. These 
vast sums, extorted through despotism and fear, clamored for by 
the chieftains, demagogues and shysters of parties among whom 
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it was divided, and whom it powerfully aided to increase and 
degrade, made freedom and purity of elections impossible. It 
repelled the best citizens from politics. It made the investigation 
of custom abuses a part of the regular business of Congress, 
whose example largely caused them. 

Party managers, rich from the robbery of the servants of the 
city, the State, and the nation alike, cared little for public 
opinion ; asking money elsewhere, if at all, not from those who 
approved, but from those who feared or were bribed. Politics 
became a trade. Pledges were scorned. Leaders sold themselves. 
The primary organizations, no longer representative, were per- 
manent committees for extorting assessments, selling nominations 
and dividing patronage and profits. New York city, for ex- 
ample, with about fifty thousand Republican voters, having less 
than seven thousand members of primary organizations ; and no 
man could become a member without the most degrading pledges. 
In August, 1871, Mr. Cornell, the present Governor of New York, 
says in a letter (which got into the press): “A very large portion 
of the true Republicans . . declined to take part in such elections 
on account of frauds; . . presidents of Republican associations 
were in the direct employment of city officials . . and the eleec- 
tions of delegates to conventions in nearly all the districts were 
mere farces.”. In November, 1879, George Bliss, District Attor- 
ney under President Grant, declared in a letter to President 
Arthur, now before us, that there were then less than thirteen 
thousand five hundred on the voting lists of the Republican pri- 
maries of the city; that in numerous districts but a small por- 
tion of them had a right to be there; and that persons are held 
to be members or not “according as they are or are not prepared 
to vote satisfactorily to the controlling powers.” It was a despot- 
ism founded on plunder and fraud, by which conventions were 
ulldozed and the people were cheated through methods com- 
pared with which tissue voting is bungling and perilous. And 
for these evils no responsibility is so great as that which rests 
on Congressional extortion committees. It was the vicious 
use of money got by plunder, the debauching of the political 
conscience, the suppression of the higher sentiment at the 
elections and the blinding influence of irresponsible power thus 
secured which made it possible for a mere politician like Mr. 
Conkling—without popular qualities, without identification 
with any great public measure, without doing anything which 
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the next generation will recall with respect—to be a party despot 
in a great State—confident to the moment of his fall — and 
then to go down without comprehending the cause. Mr. 

says George Grenville, less than any statesman of his day, under- 
stood the effects of his own follies upon public opinion. This 
preéminence in our time must, despite the high claims of ‘he ex- 
Senator, be awarded to Mr. Hubbell, for he does not even yet 
comprehend why his hero fell. 

The effect upon the public service has been as disastrous as 
upon its oppressors. The assessment system divides the officials 
into two classes, the landlord class and the tenant class. The 
members of Congress, of legislatures, and of municipal councils, 
aided by the chieftains and the bosses,— these are the landlord 
assessment-extorting and spoils-sharing class. The subordinates 
and the public laborers are the assessment-paying tenant-at-will 
class. It is so important that the landlord class should get 
offices and keep them, that there is no limit put to their power 
to rob the salaries and dispossess the members of the tenant 
class for that purpose. But not only are those seeking office or 
employment in the tenant class not aided out of the extortion 
fund of the aristocratic landlord class, but they are not even 
allowed by their masters to prove their superiority by a fair com- 
petition of merit among themselves. They must first get recom- 
mendations, like a servant, from the very landlords who annually 
fix their rent, before they have the least chance of a place even 
at will. It is true that in 1878, there was a show by members of 
Congress of putting a tiny rent of fifty dollars upon themselves. 
But it was a farce and a failure. They even nominally paid but 
a trifle, while they extorted eighty thousand dollars for their 
own use from that tenant class which it was their special duty 
to protect. The most merciless landlord in Ireland only insists 
on the rent provided for at the beginning. It is only the tenant- 
at-will holder of an office in this republic who is liable both to 
arbitrary rent and arbitrary ejection at the caprice of his landlord. 

Such a system makes the public servant a partisan and fac- 
tionist in self-defense. It tells him to court the chieftains and 
bosses who hold power over his earnings. It tells him that he 
has no right to his wages which the Government respects. It 
makes it impossible for him to feel a duty of economy, fidelity, 
or exertion in behalf of a government which, without attempting 
his protection, sees him deprived of a great portion of the salary 
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and wages which its legislators had declared his due; and this 
wrong done, not only by the connivance of those very legisla- 
tors and by their minions, but for the selfish purpose of securing 
their own reélection. It produces a sense of wrong, a distrust 
and recklessness of justice, a feeling of dependence and despair, 
alike damaging to personal manhood and to the national char- 
acter. If the official does not recoup his loss, by appropriating 
time and money belonging to the public, it is only because his 
standard of duty is higher than his Government enforces. 

Public opinion against assessments has been growing for 
several years. The street-cleaning contractor, the Commissioners 
of Charity, some of the Police Commissioners, the Union League 
Club, the Comptroller, and the Mayor of New York —and even 
its aldermen— have protested against them. A New York Re- 
publican State Convention has resolved “hat no official or 
office-holder should be subject to political or partisan assess- 
ments, . . . and plain laws should forbid and punish all 
attempts to make or force such assessments.” The extortion 
committees seem to be shamed out of assessing school-teachers. 

Such is the abuse which Mr. Hubbell and his committee 
would increase and the sentiments which they outrage. Those 
enlightened, patriotic sentiments, without a dollar or a friendly 
word from Congress, have wrought a beneficent reform in the 
largest post-office and custom-house of the nation; but at this 
moment the public servants there, whose superior merits have 
won their places, are beset by the minions of a Congressional 
committee, dogging and bullying them for their earnings with 
no more right than Arab* robbers harry travelers, nor half so 
much excuse, for Arabs have never been taught anything 
better. 

Degrading the officials in their own estimation and that 
of the people, the assessment system has repelled the most 
worthy, who shrink from positions where only unlimited extor- 
tion is certain. The salaries and wages paid by the nation, its 
own legislators treat as the legitimate prize-money of the 
dominant party, which it may use at pleasure to perpetuate its 
power. Is it any wonder that Congress, supinely allowing 
its own members to devour the substance of the national ser- 


* This was written before we had seen the articles in the “ Herald” 
and ‘‘ Evening Post,” declaring Mr. Hubbell to be of a Bedouin Arab family. 
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vants to secure their own reélections, has itself fallen in the 
estimation of the people ? 

The mandate now being enforced, breathing the very spirit of 
despotism, insults an intelligent people. Without pretense 
of justification, if a majority was sure for the dominant party, 
the sum to be extorted is measured by the need of bribery, or 
extraneous influence to carry the districts. If two per cent. on 
the national pay-rolls may be now taken because needed, then a 
party which, by its infidelity and outrages shall have become so 
unpopular as to need a bribery fund of ten per cent. may, for 
the same reason, extort that sum. The only principie is this: 
that every party in power may rob the public servants in the 
ratio of its own folly and corruption, and use the plunder to 
bribe the voters and deceive the people. 

The enforcement of this nefarious theory by the “ Robber 
Barons” of polities was never so universal, so shameless, so bar- 
barous, or so indiscreet as at this moment. The Federal pay- 
rolls call for more than fifty million dollars a year. On that 
sum, the avowal is a levy of only two per cent., but the actual 
demand upon employés and small officials is far greater. If the 
committee expect to extort only a fourth of the one million 
dollars and more they demand, it but shows the effrontery of their 
pretense of a willingness to pay, and that they have no compune- 
tions in excusing the landlord class and wringing the whole cor- 
ruption fund from the most timid and humble of the tenant 
class. Very likely they expect little more from members of 
Congress and great officials than the pittance they got in 1878. 
It is not sharks and whales they have the courage to fish for, but 
herrings and dace. Boys are bullied for a dollar! 

Could the curtain of secrecy be lifted, we should see a vast 
drag-net of extortion thrown out by the committee from Wash- 
ington over the whole land from Maine to California, with every 
humble official and laborer—from those under the sea at Hell 
Gate to the weather observers on Pike’s Peak—entangled in its 
meshes; and, busy among them, for their prey, a series of tax ex- 
tortioners ranging down from Hubbell the great Questor to 
little Hubbells by the hundred, each paid a commission * on 


* Not Hubbell, perhaps, for he disinterestedly took a round five thousand 
dollars — one-twentieth of the whole—for his own dear Michigan in 1878, and 
doubtless expects ten thousand dollars this year. Surely he will go back to 
Washington; and what gratitude from the “‘shysters and camp-followers” of his 
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his collections in true Turkish fashion (to which the large amounts 
extorted beyond regular plunder rates are added). These minions, 
book in hand, are haunting the official corridors and tracking the 
' public laborers. They mouse around the bureaus for names and 
salaries which all high-toned officials contemptuously withhold. 
Neither sex, age, nor condition, is spared by these spoils system 
harpies. They waylay the clerks going to their meals. They 
hunt the Springfield arsenal and the Mississippi breakwater 
laborers to their humble homes. They obtrude their impertinent 
faces upon the teachers of Indians and negroes at Hampden 
School and the Carlisle Barracks. They dog navy-yard workmen 
to their narrow lodgings. The weary scrub-women are perse- 
cuted to their garrets; the poor office-boys are bullied at their 
evening schools; the money needed for rent is taken from the 
aged father and only son; men enfeebled on the battle-fields are 
harried in the very shadow of the Capitol ; life-boat crews, listen- 
ing on stormy shores for the ery of the shipwrecked, and even 
chaplains and nurses at the bedside of the dying, are not exempted 
from this merciless, mercenary, indecent conscription, which 
reproduces the infamy of oriental tax-farming. 

We know of the head of a family who hesitates between defy- 
ing Hubbell and taking a meaner tenement ; of a boy at evening 
school blackmailed of three dollars while wearing a suit given in 
charity; and of a son pillaged of seventeen dollars when furniture 
of the mother he supports was in pawn ; and many have consulted 
us as to the safety of keeping their earnings, which they need. In 
every case there is fear of removal or other retaliation. Pages 
could be filled with such eases from the reports of citizens. A 
newspaper before us gives that of a laborer, with a family, earning 
seven hundred and fifty dollars a year, pursued by a harpy for 
fifteen dollars; and also that of a boy of thirteen, earning one 
dollar a day, with another harpy after him for three dollars and 
sixty cents. To women and girls no more mercy is shown. 

In Springfield and other places, unofficial laborers and the 
tenant class of officials are uniting for common defense against 
the landlord class—an argument which even an extortion 
committee can comprehend. Outrageous as the wrong upon the 
poor and humble, far greater would be the calamity could the 
committee make the landlord class pay its proportion and swell 
State—beyond whom, President Garfield said, a great part of such money 
never gets — will follow him ! 
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the corruption fund to six or eight hundred thousand dollars. 
With so vast a sum, despotism and bribery at the elections 
would make the Republican party infamous and seal its fate. 
For, whenever the American people shall tamely allow such sums 
to be pillaged from a tenant-at-will class of officials, to be used 
by the landlord class to reélect themselves, who will think our 
Republican system has long to live? 

If a party is resolved to have more money than the people 
will freely give it, there would, as in the case of Cxsar, be some- 
thing heroic in taking the amount required from the public 
treasury and expending it under the forms of law and accounta- 
bility. That method would not cause a tithe of the corruption 
and injustice of the present one. 

But, even if the whole tax is to be put upon one poor, un- 
protected class, the method should not be needlessly vexatious 
and oppressive. A party, in its national convention, might 
assess two or ten per cent. upon all salaries and wages, and 
apportion the spoils between federal, State, and municipal com- 
mittees. Then a teacher, scrub-woman, or messenger-boy, hav- 
ing paid, could take a receipt as from the captain of a foraging 
party, which would be good against all other harpies. 

Now, when the national lion and the State tiger and hyena 
have taken their fill, their victims are still at the mercy of the 
city wolf, shark and polecat, who come as often as they are hun- 
gry. Five grades of assessments at least are made—national, 
State, mayoralty, ward, and district; to which boss and chieftain 
claims must be added. Here is a fresh case from Philadelphia: 
salary in post-office, eight hundred dollars; federal tax, sixteen 
dollars ; State, twenty dollars; ward, five dollars; in all, forty- 
one dollars, or five per cent. The newspaper before us shows that 
a New York letter-carrier, salary one thousand dollars, is taxed 
three per cent. by Hubbell, and three by the State committee— 
sixty dollars; and all city extortion awaits him. Such is the cus- 
tom. The minions serving under congressmen only embolden 
every local robber. And why, under that precedent, may not 
any superintendent of a railroad or prison, any foreman of a 
mill or a gang, any head-waiter, or nurse even, raid upon sub- 
ordinates to carry a re-appointment or bribe a rival? 

Both nominations and influence are already being sold. Why 
not as well demand payment for a nomination or for influence in 
forcing it, as annually for retaining the place in possession? The 
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price for nominations in New York seems pretty well established, 
say five hundred dollars to one thousand dollars for the Legisla- 
ture, and two thousand dollars to five thousand dollars or more 
for a judgeship. One judge has been sued on his alleged prom- 
ise to pay, and the New York Bar Association has already a com- 
mittee for investigating the sales of judicial nominations ! 

For congressmen to attempt assessments adds usurpation to 
extortion. The party has given them no such authority. Its 
attempted exercise is obnoxious and indelicate, because they 
grasp for the money to be used selfishly for their own reélection. 
It is as arrogant as their old practice of nominating the Presi- 
dent, and as selfish as the salary grab or the franking per- 
quisite, which public opinion has suppressed. 

It is the duty of Congress to provide for all salaries and 
wages, taking care that they are just both to the publie and to 
its servants; and especially to guard the humbler of those 
servants against extortion and whatever else impairs their 
rights, their moral tone, or their efficiency. It is the right of 
the people in every district to choose their congressmen freely. 
It is quite superfluous to point out that such duties and rights 
are flagrantly violated when committees are created and used 
for wringing money from the fears of the public servants 
elsewhere, in order to defeat the popular choice in particular 
districts. Neither Charles I. nor James II. did anything more 
despotic, infamous, or immoral. 

Members of Congress have no right to spurn the opinions of 
Presidents, who best knew the evils of assessments. Three 
Presidents in suecession have warned congressmen. The warn- 
ing of President Garfield we have quoted. President Grant and 
President Hayes, alarmed at those evils, each in turn, by execu- 
tive order, attempted their suppression; but congressmen, 
greedy for spoils and reckless of consequences, trampled on 
their orders and pillaged the subordinates, as they now defiantly 
make the issue with the people. 

“In whatever aspect considered (says President Hayes, De- 
cember, 1879), the practice of making levies for party purposes 

. . . is highly demoralizing to the public service and dis- 
creditable to the country. . . . If the salaries are but a fair 
compensation . . . it is gross injustice. . . . If they are 
made excessive in order that they may bear the tax, it is 
indirect robbery of the public funds.” 


216 THE NORTH AMERICAN REVIEW. 


Worse still. Congress has made it penal, and hence it is an act 
of special impropriety for its members to attempt assessments. 
Section 1546 declares that “no officer of the United States shall 
require or request any workman in any navy-yard to contribute 
or pay any sum of money for political purposes” ; and a law of 
1876 declares that “all executive officers or employés of the 
United States . . . (not confirmed by the Senate) are pro- 
hibited from giving to, or receiving from, any other officer or 
employé of the Government any money, ete... . for political 
purposes.” 

We have no space for words about the contemptible attorney 
quibble of Mr. Hubbell, that he is not an officer of the United 
States. Of what is he an officer? The plain, decisive facts are 
that congressmen —foreed by public opinion— have put the brand 
of criminality upon the whole theory of assessments, as unjust, 
immoral, and disgraceful. Of all the officials of the country, they 
surely are the last who can with decency connive at the violation 
of these laws. Mr. Hubbell’s plea is only fit for the robber of a 
hen-roost. Did congressmen prohibit others levying blackmail 
only that they might have the monopoly and all the plunder of it? 
Do laws against bribery and peculation mean that congressmen 
may alone peculate and take bribes? May congressmen violate the 
spirit and purposes of their statutes—even if their neglect or 
connivance has left them defective as against themselves? Do 
they owe nothing to the dignity of their position, or the better 
sentiments of a great nation ? * 

But yet more. This last statute was passed in 1876—when 
salaries were being reduced ten per cent.—for the purpose of com- 
pensating that loss by suppressing a plunder. Mr. Hale (now only 
nominally, we could hope, on the Hubbell Committee), opposed 
the reduction as unjust, while favoring the suppression. Yet, in 
the greed for money to carry elections, the pledge, the record, 
all justice, all consistency, all mercy are alike disregarded! Nor 


“It is hopeful that some members are comprehending public opinion, and 
dare declare their own; one a few days since denounced assessments as ‘“‘ blood- 
money sucked from the veins of labor”; another, as “‘a festering sore that 
will taint the whole body politic, make elections a farce, and destroy the 
republic.” Mr, Kasson, a Republican leader of promise, said—all too tamely: 
“Ido condemn this effort even as an invitation, owing to the unseen and 
indescribable official influence, which makes these subordinates feel the dan- 
ger of refusing.” 
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is this all. Members of Congress never lose a chance of pro- 
claiming aloud their affection and generosity for the soldier and 
his children. By statute (§ 1755) they ostentatiously called on 
“bankers, manufacturers, mechanics and farmers” to employ 
that soldier class. They gave them precedence (§ 1754) in the 
publie service—a just provision, to which the civil service rules 
always gave effect. Now, a recent report to that body shows 
that from forty to fifty-three per cent. of the subordinate officials 
are soldiers or soldiers’ children. It follows, therefore, that of the 
ninety-three thousand dollars extorted by the Hubbell Committee 
from those subordinates in 1878, not less than from thirty-seven 
thousand to fifty thousand dollars of it was wrung by congress- 
men from the salaries and wages of these favorites of the nation! 
Who will defend that on the floor of Congress? Every one of 
these soldiers and children of soldiers is now being blackmailed 
again by the minions of the committee. But Mr. Hubbell will 
secure his own five thousand or ten thousand dollars, and there- 
fore a reélection from the forests of Michigan, even if with the 
reputation of doing more than any other man, with so poor 
ability, to dishonor his country. There is, however, this offset— 
that, like Tetzel, he has ruined his vile business, and probably 
made a successor impossible. But he need never lack congenial 
occupation so long as Arabi Pasha needs money and the Egyptian 
fellah has any left. 

The pretense that payments are voluntary is almost too 
absurd for notice. Some congressmen, with a demagogism that 
would abash Cleon, even vindicate the liberty of the servant to 
pay, as in the fable the wolves did that of the sheep to be out- 
side the fold at night, but put them inside their paunches be- 
fore morning. It is the knowledge that the public servants 
are dependent and in constant fear which alone emboldens the 
demand, which is made for a specific sum—a demand no com- 
mittee would dare make of any unofficial person, and which every 
such person would resent. To increase that fear the demand, or 
mandate rather, bears the names of the whole committee, and 
tells the victim that the extortion “ will not be objected to in any 
official quarter ”—in other words warns him—we hope as falsely 
as cruelly—of no merey from the President! The usual cruel 
irony about its being “both a privilege and a pleasure” to 
be the sole and helpless victims of Congressional extortion is not 
omitted. In other words, these mandates combine the logic of a 
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demagogue, the insinuations of a Jesuit, the menace of a 
robber, and the cruelty of a Turk. 

There are unquestionably some ready to pay: among them 
the born flunkeys, the adroit schemers, the disciplined henchmen. 
They are everywhere found in the tenant-class. In England, for 
example, they are foremost when a young landlord comes of age, 
or a baby is born to him; forming processions, firing guns, col- 
lecting assessments for presents; but always expecting and 
generally getting a rich reward. So mischievous have they 
become in our service that Congress has forbidden (R. S. § 1784) 
“clerks and employés collecting money for or making presents 
to superior officers”; the very abuse Mr. Hubbell is now forcing 
them to commit! These classes, together with heads of 
bureaus who seek promotion or long vacations, are Mr. Hubbell’s 
voluntary payers. They head the lists which the minions take 
through the offices, pressing for payment and scoring up non- 
payers, for their fate. Every plea for reduction is vain. We 
could give many examples. If the subordinate fails, his tax is 
charged against the head of his bureau. In a mandate of that 
kind, now before us, from the New York State Committee, of 
October, 1880, a total of nearly eight hundred dollars is so 
charged and demanded “as due from the employés in your office 
who have several times been asked to contribute the sums set 
opposite their respective names.” In a letter* sent the next day 
those who have not paid are branded as delinquents, for having 
manhood enough to withstand a blackmailer. A Philadelphia 
mandate before us, dated October 25, 1880, has these significant 
menacing words: “At the close of the campaign we shall place 
a list of those who have not paid in the hands of the head of 
the department you are in ”—of course, to secure persecution or 
removal. 

But Mr. Hubbell’s “voluntary payments” were best illus- 
trated when, last November, a New York police justice—one 
Hugh Gardner—left the bench for a room at the Astor House, 
and summoned before him the letter-carriers in their national 


* New CoMMITTEE, REPUBLICAN CAMPAIGN. 
Fifth Avenue Hotel, New York, Oct. 28, 1880. 
Dear Str: Please erase from the list of delinquents I sent you the name 
of * * and oblige, Yours truly, 
H. A. GLIDEN, Secretary. 
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uniform. We quote fron: the “Tribune” and “ Herald.” 
“Tribune”: “Gardner, with his coat and shirt-sleeves rolled 
up, clerk with names of employés. . . A carrier would ask if less 
would not be satisfactory, as he needed the money for his 
family. .. The whole or nothing, and the whole was not long 
in forthcoming.” “ Herald”: “ Among the first victims a one- 
armed carrier, who was wet and downcast .. . money counted. 
‘This is not enough,’ said Gardner, gruffly. ‘It is all I can 
spare.’ ‘Then you can keep your money.’ He planked down 
another greenback.... ‘I really can’t afford to pay you 
now” .. ‘I can’t stop to talk with you, was the retort. . . 
‘This is a shame and a scandal.’ ‘I don’t think robbery should 
be tolerated, said one. . . . This was the routine for several 
hours.” 

Nothing so disgraceful to the country has happened in this 
decade. Far more creditable if Gardner, his clerk, and his 
papers had been stuffed together into a mail-bag and sent to Mr. 
Hubbell. 

Is it by repeating such scenes—by perpetuating such a sys- 
tem—now when so many are ready to break from party lines, 
that the Republicans expect to increase their precarious major- 
ity? Have they no statesmen among their leaders wise enough to 
comprehend that higher public opinion, which is more and more 
becoming potential? 

Dorman B. Eatoy. 


OATHS IN LEGAL PROCEEDINGS. 


Events of importance which have recently occurred in the 
United States, in France, and in England, are drawing public 
attention to the subject of oaths, and are causing the inquiry to 
be made, Of what conceivable use are they, especially in legal 
proceedings, in this age of enlightenment? Not long since, in 
New York, a man was imprisoned because, having some scruples 
(which the court held did not fall within the general provisions 
of the law upon the subject) as to the prescribed form of the 
oath, he refused to be sworn as a witness. In England the case 
of Bradlaugh has led the majority of Parliament to exhibit feel- 
ings so conservative and narrow-minded as to cause elsewhere 
emotions of profound surprise. In France, on the other hand, 
the ministry but a short time since introduced a wise and liberal 
measure in reference to the taking of oaths. 

The only practical use of an oath is to increase the moral 
responsibility of the person to whom it is administered. It has, 
however, during many ages been employed for other purposes. 
In later times it has been used as a means for harassing and 
persecuting those not of the same religious faith as the law- 
makers themselves. Oaths were prescribed which none could 
cons*.tiously take unless they believed exactly as the legisla- 
vors did. If they could not so conform their belief, they were 
excluded from all offices and emoluments and from testifying in 
courts of law, which, however, proved a greater injury to others 
than to themselves. As laws have until a very late period ex- 
isted in America as well as in England, oaths have been required 
which might easily be taken by the infamous Lord Jeffreys and 
by the more infamous Benedict Arnold, but which could not be 
subscribed by men of such pure lives and exalted piety as Rich- 
ard Baxter and Jonathan Edwards. Had the philosophers Con- 
fucius or Plato or Pascal lived in and been natives of England 
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or some portions of America at a recent date, they would have 
found themselves little better than outcasts from their inability 
to take certain oaths according to the established form. At the 
same time a ward politician, who cared no more for the sanctity 
of an oath than for a puff of tobacco-smoke, would have been 
permitted to swear as rapidly as an officer could administer 
the oath. How powerful an influence would the ceremony 
exert upon the conscience of such a man? Conscientious men 
are frequently restrained from swearing at all. Those who are 
conscientious will tell the truth under all circumstances. The 
remainder of the human family do not place much importance 
upon the sacredness of any form. The absurdity of some of 
these requirements is illustrated by our famous “ iron-clad” 
oath. Every loyal man who shed his blood in defense of his 
country has been compelled to take this oath when inductéd into 
any office. He could of course take it readily enough. But 
what good did it accomplish? For the man, however, who had 
participated in treasonable practices or borne arms against the 
lawful government, a different and far milder oath was provided, 
for he could not take the one termed “ iron-clad” without com- 
mitting perjury. Where is the reason or sense in such proceed- 
ings, especially in a country where freedom of conscience is 
guaranteed to all? 

Some men appear to believe that the Supreme Being regards 
outward forms more than real virtue, and that he will punish a 
person who tells a falsehood in one way with far greater severity 
than he will one who tells it in another. According to their 
view of the case, a man under oath, making a statement which is 
false, but otherwise harmless, would be caused to suffer more 
acute agony in the future world than one would be who, not 
under oath, told a willful and malicious lie, which (as he intended 
it should) caused an irreparable injury. Are we not to suppose 
that it is the falsehood itself, and the intent to deceive, which are 
considered by the Supreme Being? Or does he regard the par- 
ticular forms under which it is told? 

“Tt is laid down by legal authorities,” writes Lord Hardwicke, 
“that what is universally understood by an oath, is that the 
person who takes it imprecates the vengeance of God upon him 
if the oath he takes is false.” Oaths are of very ancient origin. 
Devised by priesteraft to still further fetter the consciences of 
its victims, terrible denunciations were uttered against those 
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who made false ones, or who failed to do as they had sworn; and 
the dark clouds of that old superstition yet shadow the world, 
which teaches that prevarication, deception, and even willful lying 
are comparatively harmless, but that breaking an oath is truly 
terrible. The practice of administering oaths in judicial proceed- 
ings existed for many centuries before Christ. The priests of 
every clime and of every faith lent their arts and influence to 
render the ceremony as impressive as possible to the minds of the 
unedueated. For themselves, however, they reserved the privilege 
of dispensing with the obligation so incurred, when to fulfill it 
would prove a serious inconvenience. As the means of rendering 
promises more sacred and effectual, the Egyptians, Hindoos, Per- 
sians, and Hebrews, enforced the custom upon all grave occa- 
sions. The Greeks and Romans adopted a similar practice. 
From the latter nation was derived the form now in common use, 
of terminating the ceremony with the words “ So help you God.” 
History does not record that this universal practice has at any 
time resulted in good, nor is it shown that in any instances it 
has proved more beneficial to the human race than the simple 
Yea, yea, Nay, nay, prescribed by the Founder of the Christian 
religion. 

The administration of oaths is required in America upon 
every trivial occasion. Any man elected to office, however un- 
important it may be, is in every instance sworn to support the 
Constitution of the United States and to perform the duties of 
his office to the best of his ability, when in nine cases out of ten 
he does not know (and never takes the trouble to find out), what 
the Constitution contains, nor of what the duties of his office 
consist. Under these circumstances the sanctity of an oath can- 
not long be regarded by the people with any exalted degree of 
reverence or of dread. 

Protests have at different periods been entered against the 
custom, The Friends and Moravians have refused on the one 
hand to take oaths, Freethinkers upon the other. One class of 
writers has treated the ceremony as absurd, the other as profane. 
The governments of America and England have ascertained that 
in the cause of justice it was necessary to modify to a certain 
extent the strict rules which had long been established as to 
the forms of oaths and the admission of testimony. Now, as I 
have already stated, the subject has assumed great prominence 
in England and France, as well as in America, by reason of cer- 
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tain judicial and parliamentary proceedings. The countries first 
mentioned still retain many ancient prejudices. In both of them 
a class exists which cannot comprehend the meaning of advance- 
ment and reform. They look back with regret toward the Dark 
Ages. In England, where, as Mr. Labouchére says, “ the climax 
of unreason has been reached, when an oath is taken on a book 
which contains the words ‘Swear not at all’” the majority 
of the House of Commons objected to Mr. Bradlaugh being 
sworn as a member of Parliament, upon the ground that he could 
not take the required oath, and then, when he did take it, ex- 
pelled him for having done so. 

The French Government, which appears to be pursuing a 
safe and enlightened policy, has seen proper, on account of the 
increasing antipathy to oaths and of the great changes in 
religious belief, to introduce into the Chamber of Deputies a 
bill which will give to the scrupulous and the skeptical the 
right of merely affirming. This certainly is a step in the right 
direction. It was recently stated that in one case, in France, a 
witness argued with the court for more than an hour before he 
would consent to be sworn. Another witness insisted upon the 
removal of the crucifix from the hall of justice. In another 
French court the foreman of a jury was discharged because he 
refused to take the prescribed oath. In England, where the 
law-makers have, even in this age, seemed to regard a large class 
of liberal thinkers as beyond the pale of civilization, the spirit 
of advancement, to judge from late proceedings in the House of 
Lords, appears to be making slow but certain progress. In the 
consideration of such matters’ the condition of a man’s con- 
science should have greater weight than that of his faith. 
England has never been more badly governed than when neither 
Catholics nor Dissenters, Jews nor Freethinkers, were permitted 
to sit in the Legislature, and when every member of Parliament 
could cheerfully subscribe to the Thirty-nine Articles of the 
church, and take every test-oath devised and in force during 
the two preceding centuries. These men, so eminently orthodox, 
did not, however, hesitate to plunder and betray their country. 
Even those who have most strenuously advocated the necessity 
of oaths have admitted that a high sense of honor was equiva- 
lent to a fear of future retribution. Thus, in England, noblemen 
who sat upon the trial of their peers were not sworn. They deliv- 
ered their vote or verdict upon honor. In America, the certificate 
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upon honor of an officer of the army is treated with the same con- 
sideration as the affidavit of another person. In judicial proceed- 
ings likewise, if a witness is not governed by a sense of honor 
and of right, or by fear of punishment in this present world, how 
far in these days of independent thought will he be restrained by 
the dread of punishment in the vague hereafter? If he is a con- 
sistent Christian, an oath cannot further add to his determination 
to “ tell the truth, the whole truth, and nothing but the truth.” If 
a skeptic, he will either be guided by a sense of honor or by fear 
of immediate punishment. If a Christian in belief, but not in 
practice, he is presumed to stand in greater fear of the penalties 
of perjury in this world than of those in the next, for if the fear 
of future punishment (in which he must fully believe) does not 
influence him nor direct his actions in other earthly affairs, why 
should it as to fulfilling the obligations of an oath? The Bible 
says that a lying tongue is an abomination to the Lord. Can 
it be a greater abomination because certain forms have taken 
place before the lies are told? 

Whatever peculiar views any class may entertain upon the 
subject, nothing more sacred than the presence of God can now 
be invoked in the cause of truth. In former times a different 
opinion prevailed. William the Norman, prior to his conquest 
of England, compelled Earl Harold, his shipwrecked guest, to 
take what was then regarded as a terrible oath, to support and 
assist the ambitious projects of the Norman duke. To render 
the oath more effective, William is said to have concealed under 
the altar upon which it was taken all the old bones ever apper- 
taining to a saint which he was able to gather from the different 
parts of Europe. William, for his chicanery, was rewarded with 
the blessings of the Pope; while Harold, for his brave defense 
of the liberties of his country, received nothing better than 
anathemas. 

The forms invented for binding a man’s conscience are 
various and peculiar. Those most simple have been adopted in 
this country for general use. But, as Professor Dwight writes 
in an article on oaths in one of our eyelopedias, “ Each witness 
is allowed to take the oath in the form which, according to his 
view, is the most binding upon his conscience.” The Greeks 
and Romans swore upon the altars of their gods, a custom sub- 
sequently introduced, with other Pagan ceremonies, into the 
Roman Catholic Church. The Persian swears by the beard, the 
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Hindoo by kissing the finger or toe of a Brahmin, the Parsee by 
holding the tail of a cow, the Christian upon the Gospels, and 
the strict Catholic upon the Gospels with a cross. The Jew 
may be sworn upon the Pentateuch. In ancient times he placed 
his hand, when making oath, upon certain parts of a man’s body. 
The Chinaman from one province swears by a burning scroll 
upon which have been written certain cabalistic words. Those 
from another province take the oath by kneeling and breaking 
a china saucer against the witness-stand; while those from 
a third portion of that empire insist that the only method by 
which their consciences can be bound is to have the ceremony 
administered upon the quivering body of a cock just decapi- 
tated and bisected. Yet, according to the authority above 
quoted, any of these ridiculous forms must be permitted in our 
halls of justice. As stated by the same writer, the oath in 
ancient times was regarded as an imprecition or an address to 
the Supreme Being, calling upon him to visit with his vengeance 
the person who should commit perjury; but more recently it is 
regarded in the nature of a warning or suggestion that God 
will fitly punish false swearing. As I have said, the forms for 
oaths now generally used in this country are exceedingly simple. 
They should also be regarded as very impressive. Yet of what 
avail are they? In the Territory of Wyoming, and in other por- 
tions of the United States, the person who, by false swearing, 
causes the conviction of another of a capital offense, is regarded 
by the law as being himself guilty of murder, and is accordingly 
compelled to suffer the penalty of death. Such a provision in 
the statute books will accomplish more toward checking false 
evidence than the exaction of all the oaths ever invented by the 
cunning of man. 

Many of our leading jurists are strenuously opposed to the 
law which permits parties to suits to testify in their own behalf. 
They insist that such laws encourage false swearing, and that 
acts of perjury are rapidly increasing. If such is the ease, it 
tends to prove that neither the fear of punishment in this world 
nor in the world to come will deter witnesses from perjuring 
themselves where they are interested. Mr. Junkin, a clergyman 
who has written very fully upon this subject, and who regards 
oaths as of divine origin, says, nevertheless: “ Many deny that 
it is lawful in the sight of God to take an oath, while thousands 
who do not seruple to be sworn are ignorant or regardless of the 
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awful obligations they assume, and swear with rashness and 
frivolity, without a proper sense of the criminality of such con- 
duct. So grievously is this ordinance prostituted, and so much 
is its form distorted in our courts of justice, that it fails toa 
lamentable degree ta subserve the ends for which it was in- 
stituted.” 

It appears difficult at the present day to conceive the charac- 
ter of a person who, neither fearing the penal enactments of man 
against false witnesses, nor the denunciations of God against 
liars; a person who would not hesitate to rob his neighbor of all 
his possessions by means of false testimony, nor to send him to 
the penitentiary or the gallows by the same instrumentality; yet 
who, in opposition to his own interests, would be restrained from 
the commission of all these enormities solely by the sanctity of 
an oath and the fear of the additional punishment in the future 
world. He might reason with himself that man, unable to prove 
his guilt, would not punish him; but that an omniscient God 
certainly would. Could not God as readily perceive and punish 
the sin of making a false statement, by which an innocent man 
would be defrauded, imprisoned, or judicially murdered? If any 
man does exist with the character just described, he must closely 
resemble that robber mentioned by Irving, who had no scruples 
whatever about cutting the throats of several of his fellow-beings 
before breakfast for a small sum of gold; but was thrown into 
an agony of remorse when he learned that he had been eating a 
piece of meat upon a fast-day. 

Nothwithstanding the dignity of our courts of justice, the 
customary methods of tendering oaths are far from impressive, 
and to people possessed of great veneration are somewhat shock- 
ing. The person who administers them is not usually eminent 
for piety. To obtain the position of clerk, he must rather have 
evinced political shrewdness and profound sagacity. He is far 
better acquainted with the voters of the Ninety-ninth ward than 
with the Psalms of David or the Holy Gospels. He hardly seems 
to be the proper person to invoke the Supreme Being to aid a 
faltering witness, or to denounce the wrath of Heaven upon the 
one who gives false testimony. Upon the opening of a term of 
court, one of the first duties of the clerk is to swear the grand 
jury. Direeting the one who has been selected as foreman to 
stand up, he hurries through with the prescribed form in a man- 
ner scarcely intelligible to those even who are familiar with it. 
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The rest of the grand jury are then sworn in squads and 
platoons, without having the oath repeated to them, and at the 
close the man of cleanliness and refinement is compelled to bow 
down and kiss the same ancient and greasy volume, which for 
years has been used for similar purposes, with his next neighbor 
whose mouth has never known a tooth-brush, whose lips are 
dripping with tobacco-juice, and whose breath is redolent of 
whisky and onions. Is it remarkable that some should prefer to 
be sworn with the uplifted hand? Then as each witness takes 
the stand, the Supreme Being is again called in by the clerk to 
assist in the judicial proceedings and to brace up the witness to 
do his duty. Jeremy Bentham, in 1817, wrote of oaths in his 
strange style: “On the supposition that, by man over the 
Almighty, power should to this, or any other purpose, be exer- 
cised or exercisable, an absurdity than which nothing can be 
greater, cannot be denied to be involved; man the legislator and 
judge, God the sheriff and executioner; man the despot, God 
his slave. . . . God is a negligent servant indeed, but still 
a servant; He disobeys the orders nine times out of ten, but he 
pays obedience to them on the tenth.” 

In many of the Western States witnesses are sworn en masse, 
to save time. While the ordinary business of the court is pro- 
gressing the clerk finds it convenient to add to his own emolu- 
ments by increasing the number of American citizens. On such 
occasions another oath is employed, the termination of which at 
a little distance sounds very much like “ s’port the Conshetu- 
shun United States, so help-yeh God —— five dollars, sir.” Toan 
enlightened American of the present day, whether he isan ortho- 
dox Christian or an advanced Freethinker, the practice must 
appear not only useless and absurd, but reprehensible and per- 
nicious. 

Do oaths at this time assist courts of justice in arriving 
at the truth? Do they not rather, with all the cumbersome 
strictures connected with them, prevent the truth from being 
obtained in many instances? To exclude a man who is strictly 
moral, honest, and conscientious from testifying in a court of 
justice for the reason that his belief differs from that held by 
a majority of his neighbors, while every fawning hypocrite is 
permitted to do so, is an absurdity. The absurdity, however, 
existed in all the States of the Union until quite recently, and 
yet exists in many of them. This absurdity appears yet more 
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conspicuous when we consider the present views entertained 
by many on the subject of plenary inspiration and the great 
progress made at this time in liberal thought and in agnos- 
ticism. 

It may be urged that at the present time a man, no matter 
what his belief is, cannot be excluded from testifying on account 
of that belief. But, admitting that to be the fact, what right 
has any class in this country, where we have no State religion, 
to impose a disagreeable form of this kind upon any one? How 
can the members of such a class justify themselves in compel- 
ling any man in open court to make such statements in refer- 
ence to his religious views as may subject him to distrust and 
obloquy? Such to-day is frequently the result when a person 
refuses to be sworn according to the form most in use. 

If, as Jeremy Bentham attempted to prove more than sixty 
years ago, oaths were useless, absurd and pernicious, how must 
they be regarded in America to-day, from whatever stand-point 
we may consider them? He proved quite satisfactorily that the 
custom of taking oaths, especially of an official nature, led to 
continual perjury, and that men swore to do things which they 
had neither the will, the intention, nor the ability to perform. 

To an untrammeled thinker, whether an advanced skeptic or 
one strictly orthodox in faith, strong arguments must present 
themselves for abolishing all forms of oaths. If, as it would 
appear, the only benefits to be derived from them are an addi- 
tional appeal or incentive to the person taking them to tell the 
truth or to perform his agreement, then there is certainly but 
little reason for retaining them. Upon the other hand, are there 
not numerous reasons for dispensing with them? nless an oath 
is taken strictly in accordance with certain forms, it is pronounced 
null. Technicalities multiply about the mére form. Many pro- 
ceedings are declared nugatory because such forms have not 
been precisely followed. Thus interests of great value are im- 
paired through the carelessness or ignorance of a clerk or notary. 
While from past experience it appears that an oath is binding 
upon the consciences of but few, it is certain that it has pre- 
cluded many conscientious men from testifying as to important 
matters, and from holding offices the duties of which they were 
well qualified to perform. 

In this land of freedom no particular religious faith is reeog- 
nized. Why should ancient forms of religion and of superstition 
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be insisted upon? While liberal laws have been enacted which 
permit a person to be affirmed or to swear in the presence of the 
Ever-living God without making use of the Gospels if he so de- 
sires, what benefits can accrue from maintaining a practice which 
shocks the sensibilities of one class of the community and excites 
the derision of another? Why would it not be sufficient if the 
laws provided ample penalties against all who should give false 
evidence upon the witness-stand, and that the clerk of the court 
should distinetly state to each witness at the commencement of 
his examination what those penalties were? Why not adopt a 
rule which in this enlightened age will permit all citizens 
of this great country — whether their beliefs accord with that of 
Washington or of Penn, of Jefferson or of Parker—to give their 
testimony in court, or to enter upon the duties of office, on the 
same equality and under precisely similar forms, without enact- 
ing what may seem to be a sacrilege to one and a mummery to 
another ? 
EpwakpD A. THOMAS. 
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TORNADOES AND THEIR CAUSES. 


THE fatality and frequency of tornadoes in the great Central 
West have recently invested these phenomena with an interest 
which must continually deepen as the regions they ravage become 
more thickly populated. The tornado is a local disturbance, its 
sweep limited, its duration at a given point but a few moments, 
and it is speedily exhausted, like the raving maniac, by the 
paroxysmal expenditure of energy. But if it lacks the vast 
geographical scope, the stately, ponderous tread, and the self- 
sustaining life of the ocean-hurricane or the regular continental 
eyclone, its masked, eagle-like movement and concentrated 
intensity make the fleeting meteor, which strikes and scars the 
earth as if it were hurled by a “ supernal power,” a more dreaded 
visitant and often a greater engine of destruction. There seems 
to be a wide-spread impression that, with the deforesting and 
settlement of the West, tornado-visitations have increased, so that 
a prominent journal recently raised the question whether their 
frequency and destructiveness will not have “a permanent effect 
on the settlement and prosperity of the country.” We are even 
told that in some places the alarm created by these storms is so 
great that “the people are not only digging holes in the ground 
and building various cyclone-proof retreats, but in many 
instances persons are preparing to emigrate and abandon the 
country entirely.” Whatever may be thought of such reports, 
the gravity of the subject warrants the present inquiry into the 
nature and causes of our interior tornadoes, as well as into the 
extent to which they can be foreseen and guarded against. 

In this inquiry the term “tornado,” it is premised, will be used 
in its proper sense—referring exclusively to that type of storm 
which, whether cyclonic or anti-cyclonic, is marked by excessive 
rarefaction, so that liquid, and even solid, bodies may be drawn 
up into its vortex, and which falls with more than “ hurricane 
force” upon objects in its path—not confounding it with the 
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“cyclone,” or the “thunder-storm,” both of which may be very 
destructive, but, nevertheless, generally manifest less intensity of 
action than the tornado. In many meteorological works, torna- 
does figure under the titles “ whirlwinds” and “trombes,” and 
are sometimes termed “ thunder-storms;” while marine tornadoes 
are called “ waterspouts” (“ trombes de mer”), and those of the 
desert, “ dust-storms.” Though the atmospheric conditions which 
usually attend tornadoes are similar to those originating the 
famous storms (“ Pamperos”) which, chiefly in summer, sweep 
down from the Andes on the Pampas of Buenos Ayres, the two 
phenomena are distinguishable. 

The geographical areas within which the true tornado is most 
frequently developed, wil] be found in or near the extra-tropical 
regions, where the great anti-trade currents encounter the polar 
winds. On March 26, 1875, a typical Indian tornado occurred 
in the valley of the Jumna River, about three hundred miles 
south of the Himalaya Mountains, presaged by “a fiery appear- 
ance or ruddy glare” and “a booming, whirling sound as loud 
as the firing of a cannon,” uprooting trees and moving in a 
“north-eastward” direction with the south-west monsoon. The 
similar Indian tornado of May 5, 1865, struck near Pandooah, 
on the East Indian Railway, cutting a track two hundred feet 
wide, destroying the greater part of two villages and killing 
twenty persons. The “ dust-storms” of Upper India and Sind, 
described by Baddeley, carrying before them several distinct 
and large whirling columns of sand; the “ vagrant” whirlwinds 
of Nubia, described by the African explorer, Baker, as occurring 
in April, May, and June, careering over the boundless desert, 
“traveling or waltzing in various directions;” the Mediterra- 
nean “typhoons,” as Admiral Smyth calls them, the Australian 
“bursters,” and our own tornado-belt, covering at least the whole 
Mississippi Valley, all help us to define the geographical parallels 
within which these meteors are most destructively felt. Europe, 
shielded by the Alps and other mountain-ranges, which serve to 
break the force of the anti-trade current, is comparatively 
exempt from tornadoes of the American type, though the Italian 
thunder-storms and the hail-storms of Southern France display, 
at times, force rivaling that of the tornado. Beyond the sixty- 
fifth parallel, Scoresby, in all his Arctic voyages, but twice wit- 
nessed lightning, and explorers of high latitudes (as Phipps, in 
1773, and Parry, in 1827) have passed whole summers without 
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seeing it. We may safely conclude that beyond fifty degrees 
north, while thunder-storms are not unknown, tornadoes are 
searcely possible, and it is very doubtful whether a true tornado 
has ever been reported within ten degrees of the equator. 

In thus defining the geographical limits of this storm, we 
may hope the better to get at its real nature and causes. A tor- 
nado consists of a mass of air in violent gyration, within which 
there is a center of rarefied air rising upward and flowing out 
above, the velocity of the surrounding atmosphere, drawn into 
the vortex below, increasing immensely as it nears the vacuum. 
Though in one sense a small cyclone, the tornado has a peculiar 
center, not disk-shaped, as that of the regular cyclone. One con- 
dition of its formation is no doubt the excessive heating of the 
lower atmospheric stratum, and its consequent expansion to such 
a degree that the vertical equilibrium is destroyed and convection 
eurrents suddenly set up. A simple experiment with a piece of 
smoking paper, placed under a burning drop-light fitted with a 
chimney, will show that the ascending smoke, in and after pass- 
ing through the chimney, acquires a slight gyratory motion. 
The same motion takes place in any body of surface air, when 
the state of unstable equilibrium is established, and it shoots 
upward. A fine example of this was observed by Humboldt, when 
crossing the high South-American plateaux during the hot sea- 
son. ‘The earth, wherever it appeared sterile and destitute of 
vegetation,” he says, “‘ was at the temperature of 86° to 90°; not 
a breath of wind was felt at the height at which we were on 
our mules; yet, in the midst of this apparent calm, whirls of 
dust incessantly arose, driven on by small currents of air which 
glide only over the surface of the ground, and are occasioned by 
the difference of temperature between the naked sand and the 
grass-covered spots.” But, in the case of the tornado, some other 
force than that due to the destruction of stable equilib- 
rium is necessary to account for the tremendous and long-sus- 
tained gyration. If a tornado could be formed by the simple 
action of the sun on the earth’s crust, causing the superincum- 
bent air to ascend, even though it should be in large masses, we 
should hear of tornadoes occurring over some parts of the coun- 
try almost every day in summer. They would, moreover, instead 
of being confined mostly to the spring and first half of summer, 
be most frequent in the last half of summer, when the maximum 
temperature of the soil is reached, and we might confidently 
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expect that many arid regions, where travelers have never 
encountered these storms, would be torn and furrowed with 
countless tornado tracks. It seems evident that the gyration of 
a real tornado (which is sometimes with and sometimes contrary 
to that of the clock hands) is not merely that which every 
ascending mass of air acquires, but a motion initiated or 
increased by the conflict of great aérial currents, one of which, 
at least, is moving with high velocity. “The whole column of 
gyrating air,” as Professor Ferrel clearly puts it, “is like a tall 
flue containing very rarefied air, the centrifugal force of the 
gyrations acting as a barrier to prevent the inflow of air from all 
sides into the interior, and if the gyrations at the earth’s surface 
were as rapid as those above, it would be similar to such a flue 
with all the draught cut off.” Near the earth’s surface, however, 
the gyrations and, consequently, the centrifugal force are greatly 
diminished by friction, and thus the air is allowed to rush in 
from below, and supply the draught of the ascending current. 
The tornado center may, therefore, be conceived of as a rapidly 
rotating, tall, and somewhat cylindrical body, moving erect or 
slightly inclined over the earth, and powerfully drawing up into 
its vortex all movable matter on the surface. The funnel-shaped 
cloud is formed around the upper part of the central whirl by the 
condensation of vapor carried upward to colder regions, and 
also, probably, by the condensation effected by the cold — 
westerly winds which rush into the rear of the storm. 

The progressive movement of such a meteor cannot <a 
explained as is that of the ordinary cyclone. The average 
velocity with which continental and ocean cyclones travel, as 
deduced from hundreds of instances, is about twenty-five miles 
per hour. But the rate of translation observed in tornadoes is 
very much greater. The Alabama tornado of March 20, 1875, 
traveled seventy miles an hour over a portion of its track; the 
Georgia tornado of the same date sped on its disastrous way at 
the rate of fifty-seven miles an hour; the Ilinois tornado of 
June 4, 1877, moved at the rate of thirty-seven miles an hour. 
The observed rate varies widely in different cases, but, perhaps, 
an average of forty-five miles an hour is attained by this class of 
storms. The ocean hurricane owes its progressive motion not 
only to the general atmospheric surface-current in which it is 
imbedded, but also to the fact that it is ceaselessly, while dying 
out in the rear, forming a fresh barometric depression in its 
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front. If the tornado center is what it is supposed to be, it can 
hardly be conceived of as working its own way, with the 
tremendous velocity attributed to it, by the process of continual 
renewal in its front. Its translation must be due to the 
impulses it receives from the great atmospheric current in 
which it forms, and its velocity must be substantially that of 
any body borne along mechanically (as an eddy in a rushing 
stream of water) by the aérial current in which it is suspended. 
The West Indian hurricanes, while in the slow-moving trade- 
wind current, before they recurve on our South Atlantic coast, 
advance with a very tardy gait, and not infrequently remain 
nearly stationary for a day or two. The progressive motion of 
a tornado in the trade-wind belt would be much slower than 
that of a hurricane in the same location. 

To get a clear idea of the tornado’s behavior, we may briefly 
note the facts reliably reported by Mr. F. A. Howig, a citizen of 
Grinnell, Iowa, in connection with the tornado which over- 
whelmed that city on the 17th of June last. From the carefully 
written statement of this eye-witness, it appears the Grinnell 
tempest traversed the distance of about two hundred miles in 
four hours, pursuing a zigzag course. “It did not always visit 
the earth’s surface, but often passed so far above as to inflict no 
injury, but again would swoop down with relentless fury, carry- 
ing destruction for a few miles to every object in its path.”... 
“ At about eight o’clock (P. M.) our attention was called to a most 
singular appearance of the sky a little south of west from Grinnell. 
It ean be best described as like the reflection from the setting sun, 
yet in this instance such could not be the case, as it had not 
only disappeared below the horizon thirty minutes before, but the 
position of the phenomenon and the mass of dark clouds beyond 
would render such reflection impossible.” Three or four hours 
previous “ light, fleecy clouds” had overspread the sky, with but 
slight movement in any direction, and, subsequently (about 6.15 
Pp. M.), “dark storm-clouds, were seen in the western horizon, mov- 
ing slowly upward toward the zenith.” But it was not till near 
8.20, that the wind, “which at first was a gentle breeze, increased 
to a gale;” and twenty minutes later “the dreadful roar that 
preceded the coming of the destroyer was plainly heard in the 
north-west.” “The storm-cloud proper,” says this witness, “en- 
tered the city from the south-west, cutting a swath through 
the most densely populated portion seven hundred feet wide, 
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killing forty persons instantly, displacing two heavy freight- 
trains from the rails, and carrying upward light objects to a 
great height, which were afterward found thirty and forty 
miles distant.” In the Cincinnati tornado of May, 1809, there 
was a record of “violent cross-currents among the clouds,” and 
a similar observation is generally made in tornadoes carefully 
reported. In that which Mr. Howig so graphically describes, the 
storm-bearing current was moving “from the south-west,” but 
the fall of hail, and the roar “in the north-west,” indicated the 
presence in the latter quarter of an opposing current. 

The causes which operate in the initiation and translation of 
tornadoes are thus brought into view. The Mississippi Valley 
is a grand continental highway in summer for the vapor-laden 
trade-winds which, entering the Gulf of Mexico, are arrested in 
their westward movement, and must find an outlet to the north- 
ward. Moreover, the anti-trades, which form the “ equatorial” 
current, are simultaneously pressing northward, especially at that 
season, aS an upper atmospheric force, and after leaving the 
tropics stream away to the middle latitudes with a velocity 
which, if estimated by the observed velocity of the cirrus, cirro- 
stratus, and cirro-cumulus clouds, reaches, at times, one hundred 
and fifty miles an hour. As the Rev. Clement Ley, the English 
meteorologist, has observed, it is nothing uncommon to see these 
“upper-current clouds” moving from the south-west at the rate 
of one hundred miles an hour. Considering, then, the geographical 
relation of the Mississippi Valley to the great equatorial current 
which glides over it, gradually descending toward the surface 
of the earth, and which is underrun in summer by the trade- 
wind current diverted northward from the Gulf, it is not re- 
markable that our “ Central West,” lying also within reach of the 
polar winds from the Rocky Mountain plateaus, should be the 
scene of the most terrific aérial disturbances witnessed on any 
part of the globe. That the existence of an upper current from 
the tropics, flowing in a north-easterly direction in summer over 
the Mississippi Valley is not merely hypothetical, a glance at the 
wind observations made by the U. 8. Signal Service at Pike’s 
Peak, more than fourteen thousand feet above sea-level, will 
show. The result of these observations for 1874, “agrees,” as 
Dr. Woeikof states, “with the generally entertained opinion as 
to the prevailing direction of the upper atmospheric current from 
the west-south-west, in the middle and northern latitudes.” For 
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the five years, 1875 to 1879, the prevailing winds at this high 
mountain station, as given in the Signal Service annual reports, 
were both in spring and summer, from the south-west, with a 
slight deviation in the summer of 1876 ; and during May and June 
(the chief tornado-months) of 1880 and 1881, the preponderance of 
winds on the Peak, as the Signal Service monthly means show, 
was in favor of the south-west. Were this lofty lookout station 
in Missouri, instead of in Colorado, the indications it affords of 
the sweep of the upper (or “ return”) trade current would in 
all probability be still more conclusive. 

This vast atmospheric movement, the intensity of which aug- 
ments as the summer solstice approaches, has apparently much 
to do with the origination of tornadoes. Being an outflow of 
ascended air from the equatorial calm belt, it advances north- 
ward with the vernal advance of the “ thermal equator,” which, 
by June, has followed the sun from “the line,” nearly, if not 
quite, up to the lowcr Florida parallels. This movement may 
not be a steady “ Gul,’ Stream in the air,” as some have regarded 
it, but is rather to be viewed as a sustained series of pulsations 
from the medial line (the movable “ thermal equator”), toward 
which the surface winds blow, and over which the air they bring 
must ascend and be massed, and, as it moves northward through 
high regions of the atmosphere, continually descends toward the 
earth’s surface. To use the words of Mr. Colding, of Copen- 
hagen: “ As the upper currents of the atmosphere get beyond the 
tropics, the air grows heavier and gradually breaks its way (in 
our hemisphere) toward the north, alongside of the cold air- 
current which moves toward the equator.” As the gap between 
the surfaces of the two currents depends on their velocity, 
“any chance stoppage of one of these currents,” he reasons, 
“will cause it to impinge against the other, either from the 
north-west or south-east, thus producing an eddy which moves 
against the sun,” and hence, the eddying winds thus formed, 
- “under extraordinary circumstances, may increase to tornadoes 
or hurricanes, with all the corresponding natural phenomena.” * 
The data hitherto collected, bearing on the remarkable charac- 
teristics of American tornadoes—their enormous progressive 
velocity, their “swooping down,” or descending movements 
which make them so destructive, their display of electrical 
energy, the torrential rains that accompany them, and, above 


* See “Smithsonian Report,” 1877. pp. 457-9. 


TORNADOES AND THEIR CAUSES. 237 


all, the coincidence between the sharply marked period of their 
occurrence with that in which the upper or return trade-wind 
current must be pressing northward with maximum force —all 
go to show that the explanation put forward by the Danish 
meteorologist and engineer of how these gigantic meteors may 
be formed, explains how many of them actually are formed. A 
striking confirmation of this conclusion is presented by the 
general direction of tornadoes, which is identical with that of 
the upper trade-wind and the anti-trades. The New Brunswick 
tornado of June 19, 1835, the great Natchez tornado of May 7, 
1840, that at Cambridge, Mass., August 22, 1851, traveled from 
west-south-west toward east-north-east. Mr. Henry Calver, for- 
merly of the Signal Bureau, who made a very careful study of 
these storms, reported: “In examining the history of over fifty 
tornadoes which have occurred in various portions of the United 
States during the last eighty years, I observe that the general 
course of these storms is eastward, with a greater or less defee- 
tion toward the north.” Therefore, he well suggests: “ A person 
who saw a tornado approaching from the west might escape if 
he ran southward, while he would very probably be caught in 
the vortex if he ran northward.” We cannot conceive of a tor- 
nado rushing along over the earth’s surface, with a velocity of 
sixty or seventy miles an hour, in a north-easterly direction, with- 
out supposing it to be impelled by a vis a tergo acting on it 
mechanically from the south-west. If its direction were determined 
by surface-winds, caused by alternations of barometric pressure, 
and backing or shifting as neighboring areas of high and low 
pressure altered their relative positions, tornadoes would fly in 
every direction, and not be so uniformly confined to a north-east- 
ward path. This is the tornado’s normal path, as the most recent 
and comprehensive researches prove. The Book of Job, the scene 
of which was laid on the borders of the Syrian Desert—‘“ the 
land of Uz”—was marvelously correct in saying: “Out of the 
south cometh the whirlwind.” 

The peculiarity of tornadoes in descending from the higher 
aérial strata and striking downward to the earth, while sweeping 
onward, is in keeping with the foregoing deductions. Leopold 
Von Buch was the first to show clearly the same tendency of the 
return trade-wind and the effect of its descent on the winds of 
the temperate zone. Humboldt, ascending the Peak of Teneriffe 
(twelve thousand eight hundred feet high), in the tropical Atlar- 
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tic, on June 21st (the summer solstice), was scarcely able to keep 
on his feet for the violence of the return-trade, which Piazzi 
Smyth found, on the same cone, had no force at the altitude of 
nine thousand feet above the sea. The apparent ricochetting 
of tornadoes over the earth in the paths they traverse seems 
entirely accordant with their being borne bodily forward in the 
slowly descending upper trade-current, which becomes a surface- 
current beyond the torrid zone. 

Again, the parallels of latitude on which tornadoes assail the 
earth seem to vary with the sun’s vertical position north or south 
of the tropic, precisely as the whole belt of trade and anti-trade 
winds moves north and south, as the sun advances to the tropic 
or recedes from it. Thus, these storms usually descend on our 
Gulf-bordering States in the early spring, while their irrup- 
tions on the plains of the Upper Mississippi and Ohio Valleys 
occur in early summer; still later in the season, though rarely, 
they fall upon the Atlantic seaboard, north of Maryland—the 
Alleghanies, in the more elevated parts of the range, acting as a 
barrier which they cannot pass—but, with the sun’s retreat 
southward, and the “remission of the south-westerly winds,” 
which, Mr. Redfield points out, occurs in autumn, we hear no 
more of “ Western Cyclones.”* There are notable exceptions, 
but this appears to be the rule of their geographical range. 

In this inquiry no attempt has been made to explain the 
intense rarefaction of air in the tornado-center, except by the 
centrifugal force of the air-masses, set in violent vorticose motion 
by opposing currents. “The forees of nature are few and 
simple,” says Mr. William Blasius, whose investigations of tor- 
nado and cyclone phenomena have been long and well known, 
and for the production of a tornado, in his view, “only two 
opposing currents of air, in a peculiar but not uncommon condi- 
tion, with a particular configuration of the earth, not at all 
infrequent,” are necessary. The central vortex, it should be 


“A classification of twenty-five typical tornadoes (the most destructive 
meteors of this kind which have become historic), with reference to the 
parallels of latitude at which they descended to the earth, and to the months 
in which they occurred, shows, approximately : 


Between March 1st and April 15th, five occurred in the mean latitude of 
32°N. Between April 15th and May 30th, eight occurred in mean latitude 
37° 45’ N. In June, six occurred in mean latitude 40° 45’ N. From July 
1st to August 31st, six occurred in mean latitude 42° N. 
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said, must—at least in a long-sustained tornado—be maintained 
by excessive condensation and precipitation of ascending aqueous 
vapor. The fact that tornadoes usually, if not always, burst 
upon the earth in the warm hours of the day (between one and 
nine P.M.), When the lower atmospheric strata are most heated, 
shows that the surface temperature conditions are also essential 
to their development. We do not propose to discuss the nicer 
dynamical questions suggested by the phenomena, but we cannot 
close without briefly viewing them from a practical stand-point. 

Can tornadoes be foreseen and predicted? With a prompt 
telegraphic service, furnishing simultaneous weather reports from 
the threatened districts in the morning of each day, a competent 
meteorologist can certainly warn the public that the conditions 
favorable to the formation of these tempests exist, and, if present, 
he would often be able to give more specific warning. The 
barometer does not necessarily fall with the approach of the 
most fatal tornado, and the mereury may even rise in the instru- 
ment a short time before the well-marked signs of the storm 
appear. But when an area of low pressure is passing near and 
north of a place, with an area of comparatively high pressure 
struggling to get into its rear, the conditions are present for the 
formation, or, more correctly speaking, for the descent of an 
already formed tornado. As the critical hour of its appalling 
approach draws near, the painfully still and sultry air, the 
strange commotion in the upper atmosphere, “ violent whirling 
of the clouds,” “seud clouds moving in different directions,” 
“the upper clouds moving briskly northward, indicating the 
existence of a southerly upper current,” a vast volume of “ inky- 
black and low moving cloud,” sometimes of “dun,” “ dark- 
blue,” or “ coal-smoke” color, illuminated by electric discharges, 
oceasionally in the shape of a funnel, an inverted cone, or an 
hour-glass, are among the surest and most carefully observed 
premonitory signs of the tornado’s deafening roar, though its 
ominous noise is sometimes audible half an hour before its 
arrival. With such sky-portents, it is obvious that a local 
weather-watcher, apprised by timely weather-bulletins of the 
existence of conditions favoring the generation of tornadoes, 
would be in position to forewarn a Western village or town of 
impending danger. But it is probable that, for local warnings 
of this kind, each community will always have to rely mainly on 
itself, or upon its own State weather-service. The successful 
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prediction of a full-fledged tornado is a triumph yet to be won 
by meteorology. For it almost seems, 


“ The strife of fiends is on the battling clouds, 
The glare of hell is in these sulphurous lightnings ; 
This is no earthly storm.” 


It is not beneath the dignity of the ablest investigators to 
find some safeguards for those communities whose homes are 
liable any day in summer to be ravaged by this fell destroyer. 
Is there any escape or protection from the tornado? Undoubt- 
edly there is. It is true, the terrible meteor may descend with 
fatal effect on any spot near the path of its progress, whatever 
may be the topography of the country—hill or dale, or the flat 
prairie—in its ricochet motion. But as, with extraordinary 
uniformity, tornadoes have always been known, in our hemi- 
sphere, to travel from west-south-west to east-north-east, it would 
follow that a house or a town built in a valley running from 
south-east to north-west, or on the north-eastern and eastern slopes 
of a hill or range of hills, would be considerably sheltered, and 
the probabilities of a desolating visitation be greatly lessened. 
Even a gentle “rise” of ground, a little west-south-west of a 
town, might suffice to alter the tornado’s course, causing it to 
rebound from the earth and pass over the otherwise devoted city. 
In selecting sites for Western farm-houses, railroad stations, and 
villages, it would certainly be very desirable to have regard to 
these considerations, giving the preference, ceteris paribus, to 
locations having an eminence on their westerly and southerly 
sides. Retreat, on the clear indications of this tempest, to 
cellars or excavations, is often the means of saving life. “Hun- 
dreds,” on the approach of the recent Grinnell tornado, says the 
writer who describes it, “sought refuge in cellars and caves, and 
were thus saved from death, one only being killed who had taken 
this precaution.” On the open prairie, where no topographical 
feature of the ground affords immunity, it cannot be considered 
superfluous for every household, when possible, to provide itself 
with underground and storm-proof retreats, having some means 
of ventilation in case the débris of wrecked houses should cover it. 

Lastly, is there a probability that, with the closer settlement 
of the West, tornadoes will become more frequent? These 
storms have been vaguely recorded in early annals of the Missis- 
sippi Valley; but it must be admitted by all who have investi- 
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gated such records that tornadoes of the type we have here 
considered were rarely witnessed by early western pioneers, or, 
if witnessed, the phenomena did not appear to them worthy of 
special and accurate mention. Indeed, it would be difficult to 
find in the many narratives of western exploration an account of 
such a tornado as recently destroyed Grinnell, though it seems 
highly probable that, had such a tempest visited any of the 
original settlements near the Mississippi with fatal results, it 
would have found numerous chroniclers. Historical accounts 
of hurricanes visiting the Carolinas and the Gulf States, in the 
memoirs of Drayton, Ramsey, Barton, Gayarré, and other 
writers, extend back beyond 1700: but we find few, if any, 
notices of clearly defined tornadoes occurring in this country 
during its colonial history. Had the latter disastrous storms 
been frequent at the time Mr. Jefferson (himself a pains- 
taking meteorologist) wrote his “ Notes on Virginia,” and other 
extended and accurate accounts of the meteorological peculiari- 
ties of the country, they would certainly have figured in such 
dissertations more than they do. The paucity of references to 
well-marked tornadoes in early notices of American climatologi- 
eal events may, however, be easily ascribed to other causes than 
the absence of the phenomena. In the old forests, from the 
Gulf States to Canada, particularly in Western Pennsylvania and 
New York, as Mr. Blodget has noted, “the tracks of those (tor- 
nadoes) which prostrated the older growth a century since may 
still be traced by the belt of trees of uniform size and peculiar 
aspect which grew up subsequently.” ‘ From the clue to fre- 
quency which such tracks give, these storms,” he adds, “ must 
be placed at very remote intervals for any one locality.” But, 
after weighing the reasons assigned for the apprehended increase 
of tornadoes—denudation and deforesting of the soil, and con- 
sequent diminution of rain-fall, and aridity of the country —they 
have apparently but little force. The clearing of the soil from 
its original vegetation, by increasing its power to radiate solar 
heat, and hence to initiate a condition of unstable equilibrium in 
the air, undoubtedly will exert a very slight influence in the 
production of these storms. But this condition is only one of 
several meteorological conditions requisite for the formation and 
descent of a tornado. If aridity of soil was sufficient to bring 
about the phenomenon in question, it would abound in the 
trans-Mississippi Plains more than in the immediate Mississippi 
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Valley, and in many rainless regions of the globe in which the 
tornado proper rarely occurs. Man’s agency on the earth may, 
perhaps, slightly modify local climatic conditions. But, for the 
specific reasons here presented, man is as powerless to work any 
change which will augment or diminish the number of torna- 
does, or to disturb the ponderous atmospheric machinery which 
produces them, as the puny fly is to retard or accelerate the 
motion of a powerful steam-engine. No such change can be 
wrought, without involving a derangement of all the grand 
factors of terrestrial climate, and destroying its permanence and 
stability. Plausible have been the various theories and prophe- 
cies put forth by some, announcing coming physical changes of 
grave import. But these meteorological catastrophists forget 
that the rain-drop and the storm—the humblest and the grand- 
est phenomena of the atmosphere—owe their existence to the 
same cyclopean forces, and that these forces are unabated by. 
any changes known to be going on upon the earth’s surface. 
We may safely turn for relief from such theories to that primi- 
tive promise which was given to Noah, and which abides 
uninvalidated : “* While the earth remaineth, seed-time and har- 
vest, and cold and heat, and summer and winter, and day and 


night, shall not cease.” 


T. B. Maury. 


ARCHITECTURE IN AMERICA. 


Ir, as Emerson said, “ All men love a lover,” it may be said, 
with almost equal truth, all men love a house. For, on what 
foundations is the house built, if not on love and marriage, and is 
not the primal purpose of its roof to shelter lovers? The most 
beautiful house is not that on which art has most labored, em- 
broidering it with her skill—carving it without and painting it 
within; but that which at once, and more and more with exam- 
ination, shows itself fitted in its plan and by its proportions for 
human occupation and enjoyment. This is why, in every land, 
the cottage attracts the eye more strongly than the palace, or the 
substantial house of the rich man of the place; it expresses in 
simple forms, almost as by visible speech, the homely every-day 
needs and employments of its inhabitants, concealing nothing, 
disguising nothing. The kitchen, the wood-shed, the ironing- 
room, are in plain sight; the bread-oven swells from the wall as 
it were the life-giving breast of the house; the well, with its 
sweep or its pulleys, hospitably invites the passer-by with the 
prospect of a cool drink. A fastidious elegance has never taught 
the cottager to conceal the facts that cooking, baking, washing, 
and ironing, go on beneath his roof. No architect has sophisti- 
cated away his chimneys behind make-believe battlements, nor 
tempted his honest gutter to hide itself behind a senseless cor- 
nice. Even the smells of the kitchen, which in a city-house— 
often only the chimney by which these smells are carried off— 
are a constant offense, become appetizing in the cottage, where 
the kitchen has its right as a legitimate part of the building; 
and the odor of roasting coffee, baking bread, and even of roast- 
ing beef and mutton, are found in harmony, in their times and 
seasons, with roses and honeysuckles, when mixed, like these, 
with all the air there is beneath “the canopy.” Did not Lord 
Bacon himself, most fastidious of mortals, praise the scent of 
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the honeysuckles “so that they be somewhat afar off’? And, 
who, on a fine day in spring or autumn, would object to seeing 
the “ week’s wash” hanging out to dry? Nausicaa always seemed 
to me a princess of the right stamp, she so enjoyed washing-day ; 
and Homer, prince of poets that he was, had the eye to see how 
well the task became her and her maidens. And did not our own 
Thoreau—he, or some one with as little fear as he of an uncon- 
ventional image —compare the clouds to the clothes of the Gods 
hung out to dry after an Olympian Monday? 

The cottages and small houses of the last century —scattered, 
not infrequently, over the older New England States, particularly 
over Eastern Massachusetts, and found plentifully in New Jersey, 
not so pientifully in New York—are the true type of a domestic 
architecture fitted to our climate and to our general mode of living. 
No doubt, although they are built with few exceptions of wood, 
their original model could be found in England, a country the 
charm of whose rural building consists greatly in the fact that 
stone or brick is the material universally employed. With the 
exception of what are called half-timbered houses, I did not see 
in England a wooden house. In the older villages of Massachu- 
setts, along the coast, it is as rare to find a house built of any 
material but wood. That the model the builders of these New 
England houses had in mind, and which they modified to meet 
their new wants, was a stone model, appears, however, wherever 
ornament is attempted, or the graces of “ architecture” are sought 
to be added to the bare necessities of “building.” And in the 
larger houses built by the earlier inhabitants, the whole external 
structure, and much of the internal fittings, is a direct imitation 
of stone-construction. Those familiar with the old town of 
Gloucester, in Massachusetts, will remember the handsome houses 
of Dr. Dale and Captain David Low—the former still standing, 
the latter unhappily gone— destroyed to head off an advancing 
fire that ate up half the town. The house of Dr. Dale was the more 
picturesque of the two; its well-balanced proportions, the per- 
fectly domestic expression of the whole, showed a feeling in the 
builder that to-day cannot be found among builders at all, and 
is so rarely met with in architects, that I think I could number 
all the instances I ever knew on my thumbs. Other examples 
than those I have named will be familiar to my readers. Abun- 
dant illustrations of their general characteristics may be found 
in Mr. Arthur Little’s “Early New England Interiors;” and 
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one example, that of the Cragie House at Cambridge, has an 
interest for all of us, as having been the headquarters of Wash- 
ington while the army was in those parts, and later the life- 
long residence of Longfellow. The exterior of the poet’s house 
had nothing to recommend it, but the internal arrangement 
and fittings were comfortable, dignified, and, in parts, pictur- 
esque. The entrance-hall, in particular, always seemed to me 
a model in its kind. With the exception of certain details, prin- 
cipally those of the chimney-pieces, there is little in these more 
pretending houses that can interest us or be of profit in our 
architectural studies. I might call attention to the thorough 
way in which all the work about them is done, were not this 
thoroughness a characteristic of the time, shown in everything, 
from the exquisite sewing of the women—an art as utterly lost 
out of the world to-day as if it had never existed—up to the 
framing of wooden church-spires, such as that of St. Paul’s in 
New York, which stood a hundred years before it needed repair- 
ing. So well built are these large houses of the colonial time, 
that it is only from the esthetic side they can be condemned for 
their servile imitation of stone-construction. Practically, they 
seem to be as enduring as if they were really made of stone, 
particularly where they have been well cared for. As houses 
merely —places where human beings can be healthily and com- 
fortably housed—they are without fault; they have dry, large, 
well-built cellars and strong foundation-walls; they are built of 
sound, well-seasoned timber, scientifically framed, and without 
asingle one of the miserable make-shifts that discredit modern 
carpentry ; and the skeleton of the house once set up, the whole 
was covered with wooden sheathing, which, whether it was honest 
clapboarding or planks laid flat to imitate ashlar (the angles in 
many cases cut to imitate chamfered stone quoins), was always 
of the best material and workmanship. Within, they were well 
planned for comfort, and with ample provision for elegance; so 
that to-day, when life, directly the opposite of what it then was, 
is almost wholly external and given up to making a show, these 
handsome old-time rooms easily lend themselves as frames and 
background to the luxury of modern fittings and furniture. 

But it is in the cottages and smaller houses of the colonial 
times, and of the times immediately succeeding the Revolution, 
that we find the best models for imitation or for suggestion. 
They were for a long time despised or simply neglected, while 
VOL. CXXXV.—NO. 310. 18 
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we, in our callow youth, were going through our “ classic” 
mumps and “ gothic” measles, and near to perishing with the 
dreadful visitation of the “ Mansard” malaria. But, within a few 
years, these houses have been rediscovered, as it were; their 
intrinsic excellencies are recognized, and borne in mind by a 
score of young, ambitious architects, who would make better 
use of their models if they were not egged on by their own 
ambition and by the demands of their clients to play so many 
fantastic variations on these clear and simple themes. Of course, 
no architect is expected to bind himself to the copying of one 
particular model, were it never so perfect. Nor could he do 
so if he would. The needs of no one time exactly resemble the 
needs of another, and it would be absurd to expect the late nine- 
teenth century to find itself completely at home in the houses 
of the eighteenth, or even in those of its own earlier years. 
This, that we are living in, is a time of universal self-indulgence 
and love of ostentatious display; and how could such a genera- 
tion content itself in the houses of its poor and ascetic ancestors? 

But, while one generation differs from another in this, that, 
or the other superficial characteristic, all generations are alike 
in substantials, and it is in substantials that we can learn 
from the architecture of our forefathers. It was in a sense of 
proportion, of picturesqueness, and of comfort, that the old 
builders excelled; and it is in a sense of proportion, of pictur- 
esqueness, and of comfort, that our builders and architects 
are particularly wanting. There is, however, one important 
fact to be remembered. What we now are obliged to ask others 
to do for us, our forefathers used to do for themselves. We have 
no mention of the arrival of the first architect on these shores, 
but he was at least one thing that did not come over in the May- 
flower. Better-informed persons than I am will know whether 
the old buildings of colonial and revolutionary times I have been 
praising were designed by professional architects, or were the 
work of mere builders; but I believe there can be no doubt that 
the handsome houses in Gloucester, Portsmouth, Hingham, Cam- 
bridge, and other Massachusetts towns,—the houses that made old 
New York so dignified a city, and those that still give to little 
Newport an air of consequence; or those, again, to which some 
of the New Jersey towns and cities owe their ancient aspect, that 
makes the frequent discoveries of mastodons and other fossils in 
the soil seem quite in keeping —there can, I believe, be no doubt 


1 
( 
] 


ARCHITECTURE IN AMERICA. 247 


that all these houses were the work of simple “builders,” who 
knew their trade and never cared to give themselves a finer name. 
And what is true of these houses and churches is also necessa- 
rily true of the cottages and small houses; for if architects had 
been needed to build the better sort of structures, the lesser sort 
would never have been so good as they are. The general ex- 
cellence that marks the dwellings of any people is a proof of 
the non-existence of professional architects among that people. 
Where architects abound, the art of building always deteri- 
orates. Did architects design the houses of Venice? Architects 
may have designed the bad ones, but never the good ones. As 
soon as architects got themselves fairly established in Venice, 
her shabby days began. But, to take more humble examples, 
consider the cottages of England, the chalets of Switzerland: is it 
not evident that they are the spontaneous outgrowth of a general 
good taste that stood in no need of “assisting.” And even in 
England, where the profession of architecture, owing to the great 
patronage of the noble and wealthy classes and of the Govern- 
ment, has reached a high condition of skill and technical taste, 
everybody must have remarked the incongruity between its pro- 
ductions at the best and those of the older people, created before 
there were any architects other than clerical and monastic 
amateurs. 

Every old church in England looks built by the same hands 
that built the old houses that nestle about it; or, rather, church 
and houses look as if they had not been built at all, but had 
grown, and grown out of one root. Let the best architect in 
England try to replace one of these old churches that may 
chance to have been destroyed, and, no matter how familiar he 
may be with the architecture of the period to which the old 
church belonged, the new one will look like an interloper. 

It is to architects that we owe all the ugly building that 
offends us in our large cities and in our country towns and fash- 
ionable summer quarters. And I will grant that it is to architects 
that we owe, nowadays, the few, the very few buildings on 
which our eyes can look with any pleasure. The work of the 
professional builders is always in these days an eye-sore, but the 
builders simply follow the patterns set before them by the archi- 
tects. A builder must call himself an architect before he can be 
employed in any important work to-day. The man—I forget his 
name—who built Mr. A. T. Stewart’s house and iron shop, and 
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many a structure beside, was called an architect. Architects, too, 
are responsible for the churches on the Back Bay lands of 
Boston. An architect built the one with the foolish frieze of 
sculpture encircling the lofty, awkward tower, and wholly un- 
intelligible from below! Costly sculpture—ugly and unintelli- 
gible, it is true, but costly for all that, and by Bartholdi, a 
man whose works seem by some fatality to have been unloaded 
upon this bedeviled land, as if we had not sculptors enough of 
our own, quite capable of work as bad! And this sculpture 
is put, as I say, at the top of a lofty tower, where no human 
eye, unless armed with spy-glasses, can make it out—a pro- 
ceeding not easily reconciled with one’s notions of Boston, 
where, if anywhere in the country, the laws of esthetics and the 
limitations of the art are supposed to be understood, at least, if 
not spiritually discerned. And another architect built the church 
in that Back Bay quarter, dedicated, we suppose, to some female 
saint, since it has for emblem on the top the completest Saratoga 
trunk—to what end, unless an emblem, no mortal could ever tell 
me, nor I by my unaided wits discover. An architect also built 
the Art Museum, so finikin fine, with its heads of great men look- 
ing out of port-holes in the most shipwrecked fashion; a sense- 
less treatment, although borrowed from that overdone Pavian 
Certosa, where so much is to be seen treated in an extravagant, 
ostentatious manner. This particular extravagance— medals 
run mad, as it were—seems to have taken hold of the fancy of 
certain of our architects; we find it repeated again in the 
Sanders Theater at Cambridge, and in the Historical Society’s 
building in Brooklyn, where that good sculptor, Mr. Olin L. 
Warner, has been called on to design the heads of the ship- 
wrecked personages. If I cannot like the outside of the Boston 
Museum, it is the outside alone that vexes me. Wholly pleas- 
ant are the contents, and the management every way creditable 
to Boston: a Museum of Art, with, actually, the collection of 
art-material its chief object, and a generous courtesy presiding 
over its management. But Boston has been as unfortunate in 
her architects as New York, though in quite another, and, it may 
be thought, in a more creditable way. The Museum of Fine Arts 
and the Memorial Hal) at Cambridge, for instance, are examples 
of what comes of building getting into the hands of literary, 
critical men, art-students, with their heads crammed full of re- 
membered bits of Old World architecture, and their portfolios 
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stuffed with photographs of more and more bits. Even “Trinity,” 
the most effective piece of building yet done in America—and 
Mr. Richardson is one of the few men, alas! how dolefully few, 
who have the stuff of a real architect in them—even Trinity owes 
two-thirds of its external impressiveness to its tower, borrowed 
almost literally from the tower of the Salamanca Cathedral. 
Borrowing, borrowing everywhere; an original motive almost 
impossible to find. For the people at large have no ideas on the 
subject; the “builders” have been snubbed into taking a back 
seat and keeping it; and in architecture, as in all our fine arts, 
notably in the art of painting, the field has fallen into the pos- 
session of a set of clever, accomplished, but overcultivated 
young men who have come back from French and English 
studios, offices, and pedestrian trips, with a plenty of “ material” 
in their sketch-books, much of it good in its own time and place, 
but, when worked up into houses for the average American, as 
alien to his mode of life, to his needs, and to his character, as 
can be conceived. Much fun has been made—and certainly too 
much fun could not be made—of the fact that the doors of Mr. 
Wm. H. Vanderbilt’s house on Fifth Avenue are reduced copies 
of the gates made by Ghiberti for the Baptistery of Florence. The 
original gates, owing to the rooted defect of their design, to their 
multiplication of planes and of small parts, do not submit happily 
to reduction; and these Vanderbilt copies have a mean appear- 
ance, and are far from doing justice to the price that was paid for 
them. But, were they copies as perfect as could be made, the 
absurdity of their being where they are at all, would be no less; 
yet to this absurdity the architect of the house willingly lent 
himself, and art-writers, supposed to have reflected on the laws 
that govern art, have given their warm approval, in print, to this 
most tasteless proceeding. 

In fact, the art of architecture has not received many worse 
blows in this country than have been given her by the three 
Vanderbilt houses recently erected in Fifth Avenue—two of them 
by architects of high reputation. Three such opportunities will 
not, it is likely, oceur again for many years, and they have found 
our architects entirely unprepared for them. Mr. William H. 
Vanderbilt’s house is the worst of the three, and though there is 
a story afloat that it is carried out in its present material contrary 
to the earnest wish of the architect, who had intended a light- 
colored stone to be used, it is not easy to see how that could have 


q 
q 
q 
a 
| 
if 
a 
{ 


250 THE NORTH AMERICAN REVIEW. 


made it look less like a gigantic knee-hole table than it does at 
present. What an incongruity between the coarsely executed, 
ill-designed band of foliage that belts the entire building — one 
slab the exact repetition of another, and all having the appear- 
ance of being stamped with a waffle-iron—what an incongruity 
between this machine-work and the borders of the famous gates 
of Ghiberti, with their charmingly varied designs of leaf, and 
fruit, and flower, and bird! Where is the profit, I must ask, in 
being a millionaire, if all one’s money cannot command better 
design than this? And how discreditable to the profession of 
architecture in this country is the fact that a man with Mr. 
Vanderbilt’s enormous fortune, and willingness to spend it, can 
find no better service than has been at his disposal in building 
this clumsy block ! 

It may be said that Mr. Herter is not an architect, properly 
speaking, but a cabinet-maker. Nevertheless, he is, I believe, a 
regularly trained architect, and he is certainly a man of varied 
accomplishments. But, whatever may be thought of Mr. Herter, 
no one will deny that Mr. Richard Hunt is an architect. And, as 
an architect, he has certainly loaded earth with some of the 
most ungainly among all the ungainly structures that make our 
streets such a misery to any one who cares for good building. 
He spoiled quiet Beacon street in Boston, enjoying her dowager 
respectable slumber in the shade of the Common elms, by the 
erection of the ugliest house that I believe has ever been built 
this side the Atlantic. He built the Lenox Library, with its silly 
pediments and blank monotony of wall—a very fit tomb, how- 
ever, for the mummied treasures that are hermetically sealed 
within. Here again we see a very rich man powerless, with all 
his money, to get, artistically speaking, his money’s worth. And 
now comes the Vanderbilt house, on which another fortune has 
been lavished, and what is the result? Nothing but a copy, and 
a slavish one, of the architecture of the time of Francis L., with 
its entrance an adaptation of a French Renaissance chimney- 
piece! There does not appear to be in all this pretentious, fussy 
building a single new motive; it has tothe student the air of 
being nothing but a patch-work made up of bits whose original 
could easily be identified with a little search. Now, we laugh at 
the architect who, a few years since, was persuading us all to 
accept his designs for civil edifices and for private houses in the 
Norman style, the Perpendicular style, and the style of the Pan- 
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theon. But, on what grounds is it any more respectable to 
persuade a rich man to accept a design which is only a hash of 

French Renaissance detail, than to persuade a corporation into 

putting up a university building in the style of English perpen- 

dicular Gothic, or another to erect a prison in a parody of 

Egyptian architecture? But all such doings make us regret 

the days when we had builders whose common sense and correct 

eye could have saved us from being made ridiculous. 

If I wished to make a complete survey of our blunders in 
architecture, I should need, not ten, nor a hundred pages, but an 
entire number of this REview, for they meet us at every turn. 
From the gigantic folly at Albany—a problem with which men 
of original talent like Messrs. Richardson and Eidlitz have strug- 
gled in vain, and lost far more than they have gained in the 
hopeless task of bringing order out of chaos—from this diseredit- 
able undertaking, to the various examples of Mr. Mullett’s con- 
ceit and ignorance, that make the Government a laughing-stock 
whenever it puts up a new post-office in any of our cities, or a 
new Official building in Washington, there is really, to the most 
hopeful eye, very little outlook that is encouraging. Some relief 
had been hoped for with the advent of the group of young archi- 
tects who were so cordially welcomed, and who have been rejoic- 
ing like little, wanton boys that swim on bladders, these last half- 
dozen summers, on a sea of glory. Of their cleverness there can 
be no doubt, nor that they have given many of our rich men 
prettier toys to play with than they could have been supplied 
with at any former shop. But, after all, we are beginning to 
find that the feast they invite us to is a feast of scraps, and that 
the strife seems to be with them, as with our women in the fur- 
nishing of their houses, who can invent the most startling novelty. 
After examining many of these fashionable houses, the impres- 
sion is inevitable that what should be the true aim of the archi- 
tect, the comfort of the occupants expressed with elegancy, has 
been left entirely out of sight, and that the exhibition of the archi- 
tect’s ingenious fancy in the invention of “ dodges,” to be exe- 
cuted without the least regard to fitness or cost, has taken the 
place of the serious intellectual motives that ruled an older time. 
And the worst is that these offenses are perpetrated in the name 
of a style that was remarkable for simplicity and propriety in its 
ornamentation, and for the comfortable dignity of its plans and 
general design. It seems impossible for these young architects 
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to do anything quietly. They will not, if they ean help it, let the 
eye rest for a moment anywhere. And they employ ornament in 
a way that cannot escape the charge of affectation. At all 
events, in nine cases out of ten, no reason could be given why 
this or that is what itis. Let any one attempt, for instance, to 
explain the ornamentation on the perron of the house lately built 
on the west side of Fifth avenue, just above Thirty-fifth street. 
If we met these cockle-shells and ribbons in a French chateau of 
Francis I’s time, we should know that they were the device of 
some family; but what meaning have they here? and how tame 
must be the resources of a designer driven to the use of ribbons! 
The architects will, no doubt, have reason on their side if they 
throw a portion of the blame on the public. The public, they 
will say, insist on novelty, and encourage us, when we give them 
a little, to give them more. Great public buildings like the Pro- 
duce Exchange are undertaken in a purely mercenary spirit, 
without a thought given to the intellectual credit of the corpora- 
tion or to the elevation of the public taste. A carefully thought- 
out design, like that, for instance, sent in for our Produce Ex- 
change by Mr. Withers, had no chance whatever —the drawings 
not even taken out of their portfolio, simply because the stair- 
cases were put in the only place fit for the staircases of such a 
large building, namely, at the angles. And a design that met 
with great favor was one in which the water-closets of the whole 
upper building were discharged through one of the iron columns 
that support the great main hall intended to accommodate the 
whole membership of the society! I could fill my paper with 
anecdotes of mismanagement like this, and the exposure might 
do some good. The builders of old time never made such blun- 
ders as these. They looked to the main things first—to light and 
air, comfort and convenience and hospitality. Too many of our 
architects look to all these essentials last. 


CLARENCE COOK. 


CONSTITUTIONAL PROTECTION OF PROPERTY 
RIGHTS. 


Amone@ the many interesting questions involved in the liti- 
gation which has been going on for some years, with regard to the 
New York elevated railroads, the right of the owners of 
property on the streets through which they pass, to recover 
compensation for the injury done them by the construction of 
the roads, is one of the most practically important. In most 
cases of the construction of railroads, the right to compensation 
in some degree is unquestioned, because land is actually taken 
from the owner, and the title transferred to the corporations ; 
and the compensation paid the latter is merely the payment of 
its value. But, in the case of the elevated railroads, a different 
and more delicate question has arisen. In some streets of the 
city no land has been taken at all, but the value of property 
has been materially reduced, owing to the fact that the structure 
over which the trains pass blocks up the street, darkening it 
and rendering it inconvenient for use, while the trains moving 
backward and forward close to the windows of the houses annoy 
their occupants with a constant noise and the smoke and cinders 
of the engines. In these cases, the actual market value of the 
property is greatly diminished; yet the elevated railroads have 
thus far successfully resisted all attempts to obtain compensation; 
and it is probably safe to say that the general belief among those 
most competent to form an opinion—that is, the opinion of the 
bar—is that the courts will never compel them to make compensa- 
tion. That there ought to be redress for such an injury no one 
disputes. The State cannot commit an act of more high-handed 
injustice than that of authorizing a corporation to do wide-spread 
damage of this sort without making compensation for it. The 
obstacles in the way of obtaining such compensation grow out 
of certain peculiarities of legal construction, which curiously 
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illustrate the confusion and consequent injustice that often 
attend the development of our jurisprudence. 

The constitution of the State of New York contains the pro- 
vision common to all our State constitutions, that “ when private 
property shall be taken for any public use by the State, the 
owner shall be compensated.” * 

Now, singular as it may seem, it has been decided by court after 
court that, to constitute a “ taking ” of property within the mean- 
ing of this clause, there must be some direct, actual, physical in- 
terference with land or chattels. 

The Supreme Court of Pennsylvania, in construing a similar 
provision thirty years ago, said: “ The constitutional provision 
for the case of private property taken for public use, extends not 
to the case of property injured or destroyed.”+ This may be 
said to have been the prevailing view of the American courts 
down to a very recent period, and it is plain that, under this in- 
terpretation, the claim of the owners of property diminished in 
value by the elevated railroads would have no standing what- 
ever. 

Within the past few years, however, a new view of the sub- 
ject has made its appearance, which has received the sanction of 
a court of high authority, and under which property-owners 
would be materially better off. In the case of Eaton vs. the 
Boston, Concord and Montreal Railroad,{ the facts presented to 
the court were as follows: The corporation, claiming to act under 
legislative authority, removed a natural barrier situated north of 
the plaintiff’s land, which had, down to the period of the con- 
struction of the road, completely protected his meadow-land 
from the effects of floods and freshets in a neighboring river. 
Tn consequence of this, the waters of the river sometimes flowed 
over his meadows, carrying stones, sand, and gravel upon them. 
Here there was nothing but injury, and no appropriation of land 
whatever. Nevertheless, the court keld that this was a taking of 
the plaintiff's property, within the meaning of the constitutional 
provision, and that the legislature could not authorize any such 
injury without making provision for compensation. In reach- 
ing this conclusion, the court first states the commonly accepted 
interpretation as follows : 


* Const. N. Y., Art. 1, Sec. 7. {51 N. H., 504. 
tO’Connor vs. Pittsburg, 18 Penn. St., 187- 
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‘“‘The constitutional prohibition (which exists in most, or all, of the 
States) has received in some quarters a construction which renders it of com- 
paratively little worth, being interpreted much as if it read, ‘ No person shall 
be divested of the formal title to property without compensation, but he may 
without compensation be deprived of all that makes the title valuable.’ To 
constitute a ‘taking of the property’ it seems to have sometimes been held 
necessary that there should be ‘an exclusive appropriation,’ a total assump- 
tion of possession,’ ‘a complete ouster,’ an absolute or total conversion of the 
entire property, ‘a taking the property altogether.’ These views seem to be 
founded on a misconception of the term ‘ property,’ as used in the various 
State constitutions.” 


In a strict legal sense, they continue, land is not “ property”; 
but the subject of property. The term property, although in 
common parlance frequently applied to a tract of land or a 
chattel, in its legal signification means only the rights of the 
owner in relation to it. Property is, in other words, the right to 
possess, use, enjoy, dispose of, rent, sell, give away, devise the 
thing owned; and anything which interferes with the beneficial 
enjoyment of all these rights substantially diminishes them, and 
consequently involves a “taking,” pro tanto, of the property. 
The right of using indefinitely is an essential quality or attribute 
of absolute property, without which absolute property can have 
no legal existence. This right of using necessarily includes the 
right and power of excluding others from using the land. If the 
right of indefinite use is an essential element of absolute prop- 
erty or complete ownership, whatever physical interference 
annuls this right takes “property,” although the owner may 
still have left him valuable rights of a more limited and cir- 
cumseribed nature. He has not the same property that he 
formerly had. Then he had an unlimited right, now he has 
only a limited right. His absolute ownership has been reduced 
to a qualified ownership. Restricting A’s unlimited right of 
using one hundred acres of land to a limited right of using 
the same land, may work a far greater injury to A than to 
take from him the title in fee simple to an acre, leaving him the 
unrestricted right of using the remaining ninety-nine acres. No- 
body doubts that the latter transaction would constitute a 
“taking of property.” Why not the former? 

The case of Pumpelly vs. Green Bay Company,* decided by the 
Supreme Court of the United States, closely resembles the New 
Hampshire case. In that case it was held that the backing of 


* 13 Wall, 166. 
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water so as to overflow the land of an individual, or any other 
superinduced addition of water, earth, sand, or other material 
or artificial structure placed on land, if done under statutes 
authorizing it for the public benefit, was a taking of property within 
the meaning of the constitutional prohibition. The court said 
as to this: 


“Tt would be a very curious and unsatisfactory result, if, in construing a 
provision of constitutional law, always understood to have been adopted for 
protection and security to the rights of the individual as against the Govern- 
ment, and which has received the commendation of jurists, statesmen and 
commentators as placing the just principles of the common law on that sub- 
ject beyond the powers of ordinary legislation to change or control them, it 
shall be held that if the Government refrains from the absolute conversion of 
real property to the uses of the public, it can destroy its value entirely, can 
inflict irreparable and permanent injury to any extent; can, in effect, subject 
it to total destruction without making any compensation, because, in the 
narrowest sense of that word, it is not taken for the public use. Such a 
construction would pervert the constitutional provision into a restriction 
upon the rights of the citizen, as these rights stood at the common law 
instead of the Government, and make it an authority for invasion of private 


right under the pretext of the public good, which had no warrant in the law 
or practices of our ancestors.” 


This decision seems to treat the submerging of lands as equiva- 
lent to the “taking” of them. But, obviously, it is not the lands 
which are “taken” in such a case, in any true sense. The title 
to the lands is still the property of the owner; it is the beneficial 
use of them which is gone, so that as a matter of fact the differ- 
ence between this and the New Hampshire ease is only one of 
degree. The Supreme Court, in saying that the land is “ taken” 
by overflowing, merely means precisely what the New Hamp- 
shire court means when it says that the “ property” is taken by 
an occasional deposit of stones, sand, and gravel through an 
overflow or freshet. And the New Hampshire court itself says, 
after using the language we have quoted as to the meaning of 
the word “ property” in the constitutional prohibition : 


** If, on the other hand, the land itself be regarded as ‘ property,’ the prac- 
tical result is the same. The purpose of this constitutional prohibition cannot 
be ignored in its interpretation. The framers of the constitution intended to 
protect rights which are worth protecting; not mere empty titles, or barren 
insignia of ownership, which are of no substantial value. If the land, ‘ in its 
corporeal substance and entity’ is ‘property,’ still, all that makes this 
property of any value is the aggregation of rights or qualities which the 
law assumes as incidents to the ownership of it. The constitutional pro- 
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hibition must have been intended to protect all the essential elements of 
ownership which make ‘property’ valuable. Among these elements is 
fundamentally the right of user, including, of course, the corresponding right 
of excluding others from the use . . . . a physical interference with the 
land, which substantially abridges this right, takes the owner’s ‘ property’ to 
just so great an extent as he is thereby deprived of this right. To deprive 
one of the use of his land is depriving him of his land, for, as Lord Coke said: 
‘What is the land but the profits thereof?’ . . . . The private injury 
is thereby as completely effected as if the land itself was physically taken 
away.” 


As a matter of fact, the land itself is never taken. The land, 
the corporeal substance, always remains. The possession may 
be taken, or the entire title, or both, or something less; and in 
any one of these cases the only “taking” that is possible is a 
diminution of the right of user. It may indeed be contended 
that a diminution of the right of user which is effected without 
any change of possession or title, as in the New Hampshire case, 
is not a “taking” away of any property rights, but merely a 
destruction of property rights without any appropriation. But 
it is just such destruction of property rights which the constitu- 
tional prohibition is intended to reach. Otherwise, any railroad 
which wished to avoid the necessity of compensation might accom- 
plish its object by not attempting to acquire the title to, or “ con- 
demn” any land, but by merely constructing its road; and in 
answer to any claim for damages might contend that it had 
“taken” nothing. 

From a comparison of the early Pennsylvania case which 
we have cited, and which may stand as representing a whole 
class of contemporaneous decisions, with the two last decisions 
(by the side of which many others of a similar tendency might 
be put), it is obvious that the meaning of the constitutional 
clause prohibiting the taking of property without compensation 
has suffered a change, and that the courts are now beginning to 
show a disposition to treat any injury or destruction of property 
as a “taking.” The meaning of the word “property” seems 
to be undergoing a modification, and the word to be used ina 
different sense from that which was formerly current. 

There is nothing more difficult than to effect any change in a 
legal conception once firmly imbedded in a system of jurispru- 
dence, particularly such a one as ours, in which general prin- 
ciples are developed out of adjudicated cases, while each case is, 
in theory, supposed to be founded upon and governed by 
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another precisely similar; in which, in fact, there is, in theory, 
supposed to be no change at all. It is not surprising, therefore, 
that we should find the conception of “ property” prevailing till 
a very recent period in the United States, to be still the same 
which the word suggested to lawyers of the last century, which 
Blackstone elaborated in his “ Commentaries,” and which his- 
torically may be traced to the archaic customs which answered 
the purpose of law in the forests of Germany. It is easy to see 
that in all early systems of law there is likely to be a confusion 
between the terms used to express the thing owned and those 
used to define the ownership of it. The word “ property” we 
find used in Blackstone to express these two entirely distinct 
ideas: first, the thing owned, and secondly, the entire aggregate 
of rights and obligations with relation to it imposed by the law 
upon the owner. “Real property” means land, “ personal 
property” means chattels; but we speak at the same time of 
property in land and property in a chattel. These last ex- 
pressions come from the Roman law, as the word “ property” 
itself is simply the Latin equivalent for ownership. The reason 
that English lawyers of the last century distorted this legal term 
from its natural use, and treated it as a convenient synonym 
for something radically different, is undoubtedly that they had 
not themselves reached any distinct conception of the nature 
of property in land. The feudal system was coherent, logical, 
and intelligible. No feudal lawyer could ever have confounded 
the land itself with the tenure by which it was held or the 
quality of the estate. The fee was as distinct a conception in 
his mind as any universitas of rights and duties in the mind of 
a classical jurist. But the feudal system was, in Blackstone’s 
time, already in a state of decay, and half-understood legal 
ideas derived from Roman jurisprudence offered a tempting 
bait to any systematic writer on law. To a man of Blackstone’s 
passion for symmetry and mere style, this was too tempting to be 
resisted, and the consequence was the production of a work in 
which we have neither the mathematical accuracy and meta- 
physical precision of feudal law, nor the civilized classification of 
the Roman, but often a jumble of the two, in which confusion is 
made worse confounded by the assumption that it is the perfec- 
tion of system and order. 

That the confusion with reference to everything relating to 
property, which we find in Blackstone, was wide-spread among 


q 

} 


CONSTITUTIONAL PROTECTION. 259 


the lawyers of his time, there is abundant evidence. It was a 
period in which it was often uncertain whether cases would be 
decided upon archaic principles, handed down from the time 
when Europe was still overrun with savages, or upon the pol- 
ished and philosophical doctrines of right, elaborated by the 
classical lawyers of the Empire. A curious and instructive 
instance of the first is to be found in the opinion of Mr. Justice 
Yates, in the great copyright case of Millar vs. Taylor, in which he 
traces a close resemblance between the ownership of literary 
ideas, and that of wild animals, likens the publication of a book 
to the escape from the control of its captor of a fox or tiger, and 
hence reaches the conclusion that there can be no copyright at 
common law. On the other hand, we have the decisions of Lord 
Mansfield, a judge more familiar, through his familiarity with the 
principles of equity, with Roman than with English law, decid- 
ing case after case without much more regard for common law 
principles than it they had no existence. It was a time of great 
legal confusion, and nothing is more natural than that this con- 
fusion should by no means have altogether yet disappeared. 

The confusion as to the use of the term “ property ” produced 
less practical inconveniences at the time than might be supposed, at 
least so far as land was concerned, because any litigated question 
which arose with regard to it had to be translated into the terms 
and conceptions of feudal law, which were still used with all their 
nicety in decisions and statutes. All actual litigation still con- 
cerned, not anything so vague and indiscriminate as“ property ” in 
land, but fees, estates tail, reversions, remainders vested and con- 
tingent, freeholds, tenancies for life, at will, by sufferance, ease- 
ments in gross or appurtenant, and the thousand other varie- 
ties of title and estate, which the systematic feudal lawyers had 
been careful to classify and define. It was not until the word 
“property” came to be used in the written constitutions of the 
United States that the seeds of any practical trouble were sown. 

Singular as it may appear, no such question as that presented 
by the construction of the elevated railroads has ever caused the 
English courts the slightest difficulty. There being no written 
constitutional provision on the subject, there has never been any 
necessity for defining the word “ take,” or the word “ property,” 
and Parliament and the courts have always given the owner 
whose property has been injuriously affected by the construction 
of publie works of any kind, full redress, without regard to any- 
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thing except the fact of injury. The Land Clauses Consolidation 
Act, passed in 1845, provided that the owner should have com- 
pensation for land, or any interest in land, taken or “ injuriously 
affected.” A single English case, which resembles in many 
respects that of the elevated railroads, and decided forty years 
ago, will show the difference between the American and English 
law on the subject. In Turner vs. The Sheffield and Rotherham 
Railroad Company,* the plaintiffs were the owners of a starch 
factory, near which the defendants built a railway station and 
embankment, by means of which the light and air were shut off, 
and the premises rendered “dark, close, uncomfortable and 
unwholesome, and less fit and commodious for the purpose of 
manufacturing starch therein,” and the other purposes for which 
they had been used. Added to this, “large quantities of earth, 
soil, dust and dirt” were “carried, drifted, blown, scattered and 
spread,” so that the fixtures, implements, and effects of the 
starch factory were rendered “dirty, foul and clogged up,” by 
means of which the premises “were greatly deteriorated in value.” 
The court held that the plaintiffs could recover. 

That private rights of this sort should be more effectually pro- 
tected in England without any written constitutional guarantee, 
than in this country where the subject is carefully provided for 
in the bill of rights, is a remarkable thing in itself, and is made 
the more so if, as we believe to be the case, the explanation of the 
matter is that the American judges of the last generation were 
driven into a narrow construction of the prohibition by the con- 
fusion existing as to the term “ property” among the English 
lawyers whom they attempted to follow. The original source of 
confusion has been admirably explained by Austin, who, in his 
lectures on jurisprudence, points out the various meanings of 
the very ambiguous word “Property.” His analysis serves to 
illustrate at one or two points what we have been saying. 
First comes the use of the word in its correct or strict sense, 
the same in which it is used by the Supreme Court of New Hamp- 
shire, if not by the Supreme Court of the United States—the 
right of unlimited user. Then comes what he calls the “loose 
and vulgar acceptation,” to denote “not the right of property or 
dominion, but the subject of such a right, as where a horse or 
piece of land is called my property.” But Austin, who was prob- 
ably unaware when he wrote this, that on this side of the water 
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our constitutional prohibitions against any interference with 
private property were already beginning to involve us in a con- 
troversy of serious dimensions over the meaning of that word, 
adds: “I think in English law, unless used vaguely and popu- 
larly, the term property is not applied to rights in immovables 
(land). We talk of property in a movable thing. By absolute 
property in a movable thing, we mean what the Roman lawyers 
called dominium or proprietas, they having no distinction be- 
tween real and personal property. But in strict law language 
the term is not applied to a right or interest in immovables. 
An estate in fee simple, an estate tail, an estate for life, and so 
on, but never a property strictly speaking. An estate in fee 
simple corresponds as nearly as may be to absolute property in 
a personal chattel.” In other words, as we have hinted above, 
the feudal system of tenures admitted no such vague conception 
as “ property.” 

If the views here suggested are sound, the process of inter- 
pretation through which the constitutional provision as to 
taking “property” is passing, is one under which what Austin 
calls the true or strict sense of the word is being substituted for 
the “vulgar acceptation” in which the subject of property is 
confounded with the property itself. 

That the second of these two views must in the end prevail 
and render the first obsolete, no one who has paid much at- 
tention to the development of the law on the subject in this 
country can for a moment doubt. At the risk of repetition, we 
shall make one more quotation from Austin, because it shows 
more clearly still than anything that we have already taken 
from him, that the view of the subject adopted by the New 
Hampshire Supreme Court is Austin’s, as Austin’s was that of 
the Roman law. He says: 


“The right of property or dominion is resolvable into two elements: 
First, the power of using indefinitely the subject of the right. . . 
Secondly, a power of excluding others (a power which is also indefinite) from 
using the same subject. For a power of indefinite user would be utterly 
nugatory, unless it were coupled with a corresponding power of excluding 
others generally from any participation in the use. The power of user and 
the power of exclusion are equally rights to forbearances on the part of other 
persons generally By virtue of the right or power of indefinitely using the 
subject, other persons generally are bound to forbear from disturbing the 
owner in acts of user. By virtue of the right or power of excluding other 
persons generally, other persons generally 2re bound to forbear from using 
VOL. CXXXV.—NO. 310. 19 
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or meddling with the subject. The rights of user and exclusion are so 
blended, that an offense against the one is commonly an offense against the 
other. I can hardly prevent you from plowing your field, or from raising 
a building upon it, without committing, at the same time, a trespass. And 
an attempt on my part to use the subject (as an attempt, for example, to 
fish in your pond), is an interference with your right of user as well as 
with your right of exclusion. But an offense against one of these rights 
is not of necessity an offense against the other. If, for example, I walk 
across your field, in order to shorten my way to a given point, I may 
not in the least injure you in respect to your right of user, although 
I violate your right of exelusion. Violations of the right of exelusion 
(when perfectly harmless in themselves) are treated as injuries or offenses 
by reason of their probable effect on the rights of user and exclusion.” * 


The decision of the questions involved in the elevated rail- 
road litigation will form an interesting episode in the history of 
the interpretation of the word “ property” in the clauses of our 
State constitutions. As we have already said, no land in these 
cases has been taken. The owners have the same “property” (in 
its vulgar acceptation) that they had before; but, owing to the 
construction of the elevated railroads, their right of user, if not 
of exclusion, is gone. To take a case in which there is no dispute 
about the facts: the building of the branch of the elevated road 
through Fifty-third street in New York fills the street, to within 
a few feet of the upper windows of the houses, with a structure 
which darkens the whole neighborhood, while over it the passage 
of the cars and engines produces noise, smoke, and dust, which 
render the houses unfit for the uses to which they were intended 
to be put. Their rental and market value is diminished, and 
the whole character of the street is injured. Now, this case 
approaches very closely to the case in the Supreme Court of New 
Hampshire and to that in the Supreme Court of the United 
States. In the former ease, as we have seen, no land was 
“taken”; in fact, land can never be said to be taken unless we 
mean by that that the title is absolutely transferred from one 
person to another, and it has never been maintained that rail- 
roads could escape paying damages altogether if they stopped 
short of “condemning” and acquiring title toland. The plaintiff 
merely complained that his land was diminished in its beneficial 
use or value to him by a deposit upon it of sand, stone, and 
gravel. In the Supreme Court of the United States his complaint 
was that his land had been flooded. In the case of the elevated 
railroads, the owners complain that their “property,” i. e., their 
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right of indefinite user, is taken. Substitute smoke, dust, noise, 
and darkness for sand, gravel, stones and water, and the cases 
are seen to resemble each other closely. Even if the “taking” be 
held to require, as has been said in many cases, a physical inter- 
ference with the land, it would seem to make no difference 
whether this physical interference were effected through the 
deposit of some material substance upon the land, or by such 
agencies as those called into play in the streets of a crowded city. 

Whether the elevated railroad cases will be decided in 
accordance with what may be regarded as the modern meaning 
of the word “ property,” or in accordance with the older view that 
confused the taking of the land with the interference with the 
enjoyment of it, it is, of course, entirely impossible to tell; it is 
a curious fact that, in the recent reargument of the question of 
the property owners’ right to damages, little attention should 
have been paid to the historical side of the use of the terms over 
which the controversy has so long been going on. 

A practical objection has been often made to carrying the right 
of compensation to the extent recognized by the Supreme Court 
of New Hampshire—that it is so liberal as to be impracticable. 
No railroad can be built, it is said, without affecting in a great 
variety of ways the use to which property is put, and these 
general changes cannot be taken into account and compensated 
for, because it cannot be told in advance what they are going to 
be. In one place, the construction of a railroad, for instanée, 
may bring about an alteration of a most serious character in 
a whole neighborhood, may make the fashionable quarter of a 
town unfashionable, destroy the picturesqueness of a view, or 
frighten fish away from a feeding-ground. The consequences 
may be slight, or they may be very serious. As was said a genera- 
tion ago by a learned judge : 


“The opening of a new thoroughfare may often result in advancing the 
interest of one man, or a class of men, and even one town, at the expense of 
another. The construction of the Erie Canal destroyed the business of 
hundreds of tavern-keepers and common carriers between Albany and Buffalo, 
and greatly depreciated the value of their property; and yet they got no com- 
pensation. And new villages sprang up on the line of the canal, at the 
expense of old ones on the former line of travel and transportation. 
Railroads destroy the business of stage proprietors, and yet no one has ever 
yet thought a railroad charter unconstitutional, because it gave no damages 
to stage-owners. The Hudson River Railroad will soon drive many fine 
steam-boats from the river; but no one will think the charter void because it 
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does not provide for the payment of damages to the boat-owners. A fort, 
jail, workshop, fever hospital, or lunatic asylum, erected by the Government, 
may have the effect of reducing the value of a dwelling-house in the immediate © 
neighborhood; and yet no provision for compensating the owner of the house 
has ever been made in such a case.” * 


Again, it is said that the changes produced by a railroad are 
often beneficial; that this is,in fact, one of the most common 
results of the construction of railroads; in fact, one of the prin- 
cipal objects for which they are built. If damages in any case 
are to be considered, why should not benefits be taken into 
account, and why could not the owner, if his land is 
improved in value, be made to pay the railroad for it, just as the 
railroad pays if it is diminished in value. There are in this 
argument two fallacies which are easily exposed. In the first 
place, with regard to benefits, the matter is wholly separate from 
the question of damages. If the public ever come to think 
that railroads should be allowed to tax the members of the com- 
munity whose lands they pass through, for the benefit conferred 
by them, it is, no doubt, perfectly competent for the legislature 
to pass a law for such a purpose. It would be open to all the 
objections which may be urged against the betterment statutes 
which permit assessments of benefits accruing through the 
opening of ordinary highways and streets, and to more beside, 
because the benefits conferred by railroads are vastly more 
wide-spread and difficult to determine accurately than those 
conferred by roads and streets, which generally affect land within 
@ very narrow compass and in a very definite way. But, granting 
that such statutes might be passed, there is no evidence that any- 
body thinks they ought to be passed, and no likelihood that they 
ever will be passed ; and until there is, any discussion of the diffi- 
culty of applying them seems to be merely time wasted. As to 
the other objection, that there are all sorts of injuries to prop- 
erty, for which no one ever dreams of asking compensation, 
the answer obviously is that this is merely the question which 
arises in every lawsuit: whether the wrong is such that, on the 
general principles governing the administration of justice, com- 
pensation ought or ought not to be given. In every case in 
which the question of the right to compensation for injury is 
considered, there is always a preliminary question: whether the 
act complained of is not too remotely connected with the injury 
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to be considered at all, or whether, if the cause is immediate, 
the damages are not so difficult to calculate as to make it out 
of the question to give any redress. The reason why a tavern- 
keeper could not be allowed to recover damages for the injury to 
his business by the construction of the Erie Canal, is because 
he could not prove them by means of the common rules of 
evidence. He might be able to show that his business had fallen 
off since the construction of the Erie Canal, but how much of it 
would be due to that cause, and how much to some other, no 
court of justice could possibly ascertain. If it could, the illustra- 
tion would fail, because the tavern-keeper would on the general 
principles of justice be éntitled to redress. The reason is pre- 
cisely the same in the case of the business of a stage or of a 
steam-boat route destroyed by a railroad, or of a new village 
springing up at the expense of an old one. A fort, jail, work- 
shop, or fever hospital may be erected without compensation, for 
precisely the same reasons. No property-owner could possibly 
prove in a court of justice the difference in value produced by 
the proximity of such a building. The meaning of the word 
“property” in the constitutions of the States has been confused. 
already quite enough without this added perplexity. The subject 
of consequential damages for taking land is too technical for the 
purposes of the present discussion; but we merely wish to point 
out that it is wholly separate from the question of the meaning 
of the word “ property.” If the New Hampshire view of this is 
adopted, it will merely be settled that taking property is dimin- 
ishing the value of ownership. But it will be just as necessary 
as it was before for the injured owner to prove the extent of the 
damage, and that it is actually caused by the “ taking,” and that 
it is not too remote. 
A. G. SEDGWICK. 
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Tre and experience test the works of man, and the highway 
of progress is covered with the fragments of countless inven- 
tions. The creeds, the dogmas, the social regulations of one age, 
become the by-words or the antique curiosities of the next. Men 
do what they can, and coming generations pardon their errors, 
but judge their works as they ought. 

What is good, lives; what is bad dies—this is the general 
rule. When, therefore, a custom like that of burial has existed for 
many centuries, a strong presumption arises in its favor. Its 
antiquity is offered as a voucher for its wisdom, and the rule 
that we have stated is rigidly applied. Let us not forget, how- 
ever, that, to respect a custom for its antiquity, no unnatural 
causes must have tended to prolong its life. Resting solely upon 
its intrinsic merits, it should challenge and survive the scrutiny 
of unbiased minds. Judged by this standard, the antiquity of 
burial avails it nothing, while our respect for the custom itself 
will lessen in proportion as we learn how it was established. For 
centuries, by the civilized nations of Greece and Rome, burning 
on the pyre was the usage regarded as most honorable and 
appropriate. At first, it is not probable that the funeral cus- 
toms of the Christians differed in any marked respect from the 
customs of those who clung to the ancient faith. They interred in 
the same places, and they even painted and engraved upon their 
catacombs representations of the heathen gods and goddesses. 

The contrast in time became greater, and no sooner had the 
Christian religion become a power in the state, than its followers, 
always inimical to cremation, made haste to abolish the practice. 
They were influenced in this, not by the Scriptures, for both 
Old and New Testaments are silent on the subject. The causes 
are found in a prejudice and a superstition. Cordially hating 
the old mythology, it was easy for them to dislike its followers 
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and their customs. The pagans of Europe burned their dead; 
and therefore the Christians stigmatized burning as a pagan cus- 
tom. Being prejudiced, they refused to adopt a good habit that 
their enemies possessed ; being illogical, they totally disregarded 
the fact that, while some heathen nations had used the torch, 
others had plied the spade, and therefore cremation, any more 
than inhumation, should not be taken as a symbol of paganism. 

Another reason contributing to the revival of burial, was the 
belief in the body’s resurrection. That the trumpet would 
sound and the dead come forth was a doctrine literally accepted 
in a physical as well as in a spiritual sense. Again, a notion 
was prevalent that the Christian’s body was in some peculiar 
sense redeemed and purified. It was “a temple of the Holy 
Ghost.” Though language like this may baffle our comprehen- 
sion, yet the phrase sounded well, and had due effect. The old 
precept of one of the Twelve Tables, “Hominem mortuum in 
urbe ne sepelito, neve urito,” was set at naught. Inanimate 
“temples of the Holy Ghost” by the score were encased in the 
niches and corners of churches, and many a moldering monk 
unintentionally counterbalanced the good deeds of his life by the 
disease that he generated after his death. The superstitious 
reverence in which the tombs, bodies, and even bones of the 
saints were held, enhanced likewise the love of the faithful for 
burial. The pious Mussulman turns not to the tomb of the 
Prophet at Mecca with greater reverence than did the early 
Christian to the grave of saint or martyr. “ In the age,” says 
Gibbon, “which followed the conversion of Constantine, the 
emperors, the consuls, and the generals of armies devoutly 
visited the sepulchers of a tent-maker and a fisherman.” 

This was an age of miracles, and the skeletons of saints were 
more valuable to the clergy than gold or precious stones. “‘ There 
is reason,” adds the historian, “to suspect that Tours might not 
be the only diocese in which the bones of a malefactor were 
adored, instead of those of a saint.” By a heavenly vision, 
the resting-place of the Martyr Stephen was revealed to 
Lucian, a presbyter of Jerusalem. In the presence of an 
innumerable multitude the ground was opened by the bishop, 
and when the coffin was brought to light, the earth trembled, 
and an odor as of Paradise arose, which instantly cured 
the various diseases of seventy-three in the vicinity. In 
solemn procession the remains of Stephen were transported 
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to a church constructed in their honor on Mount Sion; “and 
the minute particles of those relies—a drop of blood, or the 
scrapings of a bone—were acknowledged in almost every province 
of the Roman world to possess a divine and miraculous virtue.” 
The grave and learned Augustine, the most profound theologian 
of his day, in attesting to the innumerable prodigies which were 
performed by the relics of St. Stephen, enumerates above seventy 
miracles, of which three were resurrections from the dead, in the 
space of two years. These incidents of unquestioning and child- 
like faith, viewed perchance with pious rapture by those who be- 
wail the skeptical spirit of our day, illustrate the intellectual 
capacity of the age, and help largely to explain the preference of 
the early Christians for burial. The phantoms of the grave re- 
vealed the constitution of the invisible world, and convinced 
them that their religion was founded on the firm basis of 
fact and experience; while the fragments of moldering saints, 
- gathered with reverent care, shielded them from accident, cured 
their diseases, and restored their dead to life. 

Well might the faithful adore the tomb when it yielded such 
priceless treasures. With a superficial knowledge of the history 
of the Christian Church, one ean readily understand how the 
practice of inhumation would be insured a long life on receiving 
the stamp of priestly approval. Even at this early date the 
temporal power of the Church existed in fact as well as in 
name; and public opinion was largely influenced by the views 
of the clergy,—a body extremely jealous of their privileges and 
ready to brand with the name of heresy any undertaking or 
teaching believed to be in the most remote degree capable of 
affecting their dogmas or emoluments. As early as 385 A. D., 
at the time when the bones of St. Stephen first began their 
wonderful work, Priscillian was condemned to death as a 
heretic at the Council of Treves. For fourteen hundred years 
afterward the fagot, scaffold, ax and rack were in constant use, 
and hundreds of thousands of human victims were demanded 
for the maintenance of Christian doctrines. 

When the noble Bruno was burned at Rome, the special 
charge against him was that he had taught the plurality of 
worlds, a doctrine repugnant to the whole tenor of Scriptures. 
When John Calvin caused Servetus to be roasted to death 
over a slow fire at Geneva, the offense of the philosopher lay in 
his belief that the genuine doctrines of Christianity had been 
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lost even before the time of the Council of Nicwa. “ Heresy” 
was a word whose elastic meaning embraced every offense, real 
or imaginary, against the doctrines and regulations of the 
church; and the assertion of the Bishop of Lincoln, in 1874, 
that a revival of cremation would destroy belief in a final 
resurrection, if proclaimed from one to fourteen centuries since, 
would have received universal assent. 

To many it may appear that we have wandered unnecessarily 
into details of church history, but the cause is found in the oft- 
repeated statement of the anti-cremationists, that burial is a 
Christian custom that has endured for centuries. Burial is a 
Christian custom, and it has endured for centuries; but when 
we consider the prejudice that gave rise to it in Europe, the 
superstition that nourished, and the intolerance that ever stood 
ready to defend—when we consider these facts in connection 
with the well-authenticated cases of plague and epidemics that 
the custom has occasioned—one would think that all branches 
of Christians would gladly welcome any innovation that would 
consign the practice to a well-deserved oblivion. The whole 
question of the disposition of the dead, as the advocates of 
incineration have again and again asserted, is a sanitary, and 
not a religious one. 

On investigating the condition of grave-yards, all sentiment 
clustering around the tomb is quickly dispelled, and a state of 
things horrible in its nature and dangerous in its effects arrests 
our attention. These form the strongest arguments in favor of 
incineration, and by their force seem to indicate that those who 
believe in the practice of earth-burial must be ignorant of the 
result of the custom they advocate. Scores of instances, in 
cities and in rural districts, both in our own and in foreign 
lands, verify the assertion of Dr. Adams, of Massachusetts, that 
the “Christian church-yard is often a contracted plot of ground 
in the midst of dwellings, literally packed with bodies until it 
becomes impossible to dig a grave without disturbing human 
bones; and the earth so saturated with foul fluids and the 
emanations so noxious as to make each church-yard a focus of 
disease.” 

Of the one hundred and seventy-one answers received by Dr. 
Adams, in reply to cireulars sent to the regular correspondents of 
the State Board of Health of Massachusetts, both in the United 
States and Great Britain, more than one-third (sixty-one) gave 
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their testimony in favor of the adoption of cremation as a 
substitute for burial. And this was in 1874, when the subject 
was first being agitated in this country. 

At the outset it may be well to notice a statement generally 
advanced by the believers in inhumation, whenever the dangers 
arising from grave-yards are spoken of. They inform us that 
cemeteries established in country districts, for the reception of 
the dead of cities, where each body is laid in a grave by itself, 
are not open to the objection of being overcrowded or danger- 
ous. To this we can answer that all suburban cemeteries ulti- 
mately increase their area or become overcrowded, while the 
cities for the use of which they are intended expand in size until 
in time the abodes of the living and dead converge together. 

Brooklyn furnishes an illustration of the evil of which we 
speak, being surrounded by a net-work of cemeteries. Within 
Greenwood alone, since its establishment forty years ago, two 
hundred and eleven thousand bodies have been interred. We 
ean realize how startling has been its growth when we remem- 
ber that since its dedication it has had neighboring burial- 
grounds to compete with, and that when its gates were first 
opened Brooklyn contained only thirty thousand, and New 
York but three hundred thousand inhabitants. Brooklyn now 
has a population of over six hundred thousand; and Green- 
wood, once suburban, has become intra-mural. It need sur- 
prise no one to learn that the exhalations from this cemetery 
were recently complained of in South Brooklyn; and consider- 
ing the thousands annually interred within neighboring burial- 
grounds and the increasing density of our population, we can 
readily believe that the evil, instead of diminishing, will increase. 
Realizing the gravity of this subject, Sir Henry Thompson, in an 
article in the “Contemporary Review” for January, 1874, de- 
celared that, by selecting a portion of ground distant some five 
or ten miles from any very populous neighborhood, and by send- 
ing our dead to be buried there, we were “laying by poison, it 
is certain, for our children’s children, who will find our remains 
polluting their water-sources when that now distant plot is cov- 
ered, as it will be more or less closely, by human dwellings.” 
This feeling is shared by other distinguished English writers; 
and the London “Lancet” of January 11, 1879, speaking of 
the necessity of devising special measures for the disposal of the 
dead, said: “ The expedient of burial in suburban cemeteries is 
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only temporary. It may last our time, but the next gencration 
will be called upon to solve the sanitary problem in a more 
permanent way.” 

Grave-yards, wherever situated, are in their nature transitory. 
Within the memory of men now living, what numbers of burial- 
grounds on Manhattan Island have been built over, and their very 
locations obliterated. Even remote rural cemeteries, from the 
death of those interested in them, or from the necessity of open- 
ing new streets or constructing railways, succumb to the march 
of improvement. Beautiful as they sometimes seem, and harmless 
as the advocates of inhumation would have us believe them to 
be, the putrid tenants of their vaults and graves contain the 
germs of contagious diseases; and disinterment is always under- 
taken at a terrible risk. The experiments of Prof. Tyndall and 
others have shown “that certain organisms may be boiled for 
hours and may be frozen, and still survive to propagate their 
species.” Grain entombed with Egyptian mummies for forty cen- 
turies has been planted, and sprouted into life. “ By what author- 
ity, then,” asks Dr. Peterson, in the “ Buffalo Medical and Surgical 
Journal,” “can we affirm that life departs from disease-germs by 
inhumation? How dare we preserve vast depots in the South of 
yellow fever fomites, coffers of Asiatic cholera, and every year 
accumulate and treasure up small-pox, scarlet fever, whooping- 
cough, diphtheria, and measles?” 

The sanitary records of nearly every nation show the foree of 
the doctor’s questions, and illustrate the danger of which he 
speaks. In 1828 Professor Bianchi demonstrated how the 
fearful reappearance of the plague at Modena was caused 
by excavations in ground where, three hundred years pre- 
viously, the victims of the pestilence had been buried. Mr. 
Cooper, in explaining the causes of some epidemics, remarks, 
that the opening of the plague burial-grounds at Eyam, 
in Derbyshire, occasioned an immediate outbreak of disease. 
He also describes how the malignity of the cholera, which 
scourged London in the year 1854, was enhanced by the excava- 
tions made for sewers in the soil where in 1665 those dying from 
the plague were buried. Mr. Simon had predicted this result, 
and warned the authorities of the danger of disturbing the spot. 
Mr. Eassie, in his splendid work on “The Cremation of the 
Dead,” tells us that in 1843, when the parish church of Minchin- 
hampton was rebuilding, the soil of the burial-ground, or what 
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was superfluous, was disposed of for manure, and deposited in 
many of the neighboring gardens. As a result the town was 
nearly decimated; and the “Sanitary Record” adds, “ the same 
would have occurred, one would imagine, even if the coffin-earth 
had been absent.” 

As high scientific authority is seldom called on to discover 
the origin of local diseases unless it assumes a malignant or 
epidemic type, it is safe to believe that thousands of cases of 
iliness and death are oceasioned by the disinterment of human 
remains, without the true cause of the malady being suspected. 
When grave-yards are dug up, who is there to look into the 
distant past and say: This man died of small-pox, pass him by; 
and that one of the cholera, disturb him not? Remembering that, 
a few years since, the yellow fever for two successive summers 
ravaged the South, how strong is the presumption that the second 
epidemic was largely occasioned by the burial of the victims of the 
first. During the reign of terror that existed, men dropped like 
leaves, and, insecurely coffined, were hurried to common and 
shallow graves. Sometimes in the country Cistricts they were 
buried almost where they fell. And judging the future by what 
has been demonstrated in the past, it seems inevitable that 
visitations of this frightful malady will yet sweep sections of the 
country, caused from the disturbance of infected burial-spots, by 
coming generations ignorant of their contents, 

Thus far we have considered only the dangers arising from 
exhumation—dangers that would be simply annihilated by the 
enlightened adoption of cremation. Independent even of disinter- 
ment, the infected corpse, while hidden in the grave can pursue 
its work of harm. In a letter from Dr. Joseph Akerly, embodied 
in a publication by Dr. F. D. Allen, 1822, the belief was ex- 
pressed that Trinity church-yard was an active cause of the 
yellow fever in New York in 1822, aggravating the malignity 
of the epidemic in its vicinity. During the epidemic in New 
Orleans in 1853, Dr. E. H. Burton reported that in the Fourth 
District the mortality was four hundred and fifty-two per thou- 
sand, more than double that of any other. In this district were 
three large cemeteries, in which during the previous year more 
than three thousand bodies had been buried. In other districts 
the proximity of cemeteries seemed to aggravate the disease. 
Dr. Ranch personally observed, during the epidemic of 
eholera in Burlington, Iowa, in 1850, that the neighborhood of 
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the city cemetery was free from the disease until about twenty 
interments had been made there, and then deaths began to occur, 
and always in the direction from the cemetery in which the wind 
blew. During the prevalence of the plague in Paris in the begin- 
ning of the eighteenth century, the disease lingered longest in 
the neighborhood of the Cimetiére de la Trinité, and there the 
greatest number fell a sacrifice. In a report presented to both 
Houses of the British Parliament, in 1850, Dr. Sunderland testi- 
fied that he had witnessed several outbreaks of cholera in the 
vicinity of grave-yards, which left no doubt on his mind as to the 
connection between the disease and such local influences. 

The investigations of the Massachusetts Board of Health 
showed that diphtheria and typhoid fever were disseminated not 
only by infectious emanations from sick-rooms, but also from 
the graves of persons who had died of these complaints. And 
Dr. F. Julius Le Moyne, after fifty years of medical practice, 
wrote: 


“The inhumation of human bodies, dead from these infectious diseases, 
results in constantly loading the atmosphere, and polluting the waters, with 
not only the germs that arise from simple putrefaction, but also with the 
specific germs of the diseases from which death resulted.” 


To this noble physician belongs the honor of first introducing 
cremation in this country. A life of observation had convinced 
him that the present custom of disposing of the dead entailed 
pain, misery, and death upon the living. Believing, to quote his 
own words, that “ men are always bound to act in conformity to 
the degree of knowledge they possess,” he built the Washington 
erematory in the face of much ignorant ridicule and opposi- 
tion. The future will honor the spirit that guided him, and 
appreciate the wisdom that his act displayed. Independent 
of the dangers arising from the interment or disinterment 
of those dying from contagious diseases, the cemetery 
possesses evils sui generis. Dysentery, low fevers, and 
ulcerated sore throats are the disorders shown to prevail in a 
marked degree among those dwelling in its vicinity. The air 
likewise becomes vitiated and the springs and wells in the vicin- 
ity contaminated. These statements are not chimerical, but are 
amply verified by proven facts. And it may be well to repeat 
here what was stated when considering another branch of our 
subject, that these slow, hidden, but ever-continuing evils attract 
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marked attention only when they occasion epidemics. Until then 
little effort is made to discover the fountain of trouble, and 
unaccountable cases of death are generally attributed to the 
mysterious wisdom of Divine Providence. 

In 1740 a fatal epidemic of fever in Dublin being distinctly 
traced to emanations from the church-yards, intra-mural inter- 
ments were prohibited. New York City, as far back as 1814, 
furnishes another example supporting our statements. At that 
time, according to Dr. F. D. Allen, who wrote in 1822, a battal- 
ion of militia was stationed on a lot on Broadway, the rear of 
which bounded on Potter’s Field, from which arose a vile effluvium. 
A number of soldiers were attacked with diarrhoea and fever, 
and although removed at once, one died, though the others rapidly 
recovered. A case similar to this was told to Mr. Chadwick by 
an English officer, who stated that while he and his command 
oceupied as a barrack a building overlooking a Liverpool 
churech-yard, they always suffered from dysentery. Instances 
are very numerous of illness of this nature, and also of throat 
troubles occasioned by the inhalation of vitiated air. Mr. 
Eassie mentions the interesting experiment of Professor Selmi, 
of Mantua, who “has lately discovered, in the stratum of air 
which has remained during a time of calm for a certain period 
over a cemetery, organisms which considerably vitiate the air, and 
are dangerous to life. This was proved after several examina- 
tions. When the matter in question was injected under the skin 
of a pigeon, a typhus-like ailment was induced, and death ensued 
on the third day.” 

It is an error only too prevalent, to require an unsavory smell 
as an evidence that a neighborhood is unhealthy. It is no 
more essential than that water to be unhealthy should possess a 
disagreeable taste. Both of these fallacies extensively prevail; 
and, as regards water, we doubt if there is a rural cemetery 
in this country which has not a well somewhere among its 
graves, receiving abundant patronage if it has no offensive taste. 
The danger to be apprehended from this source, or from any 
streams in the vicinity of burial-grounds, is foreibly pointed out 
by the London “ Lancet,” which says : 


“Tt is a well-ascertained fact that the surest carrier and most fruitful 
nidus of zymotie contagion is this brilliant, enticing-looking water, charged 
with the nitrates which result from organic decomposition. 

“What, for example, was the history of the Broad street pump, which 
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proved so fatal during the cholera epidemic of 1854? Was its water foul, 
thick, and stinking? Unfortunately not. It was the purest-looking and 
most enticing water to be found in the neighborhood, and people came from a 
distance to get it. Yet there can be no doubt that it carried cholera to many 
who drank it, . ... We are afraid Mr. Hadden will have to confess 
that at present the only known method of making organic matter certainly 
harmless is the process of cremation.” 


As to Irish church-yards, Dr. Mapother, who inspected several, 
declared that he “generally found them placed on the highest 
spot near the most central part, whence, of course, all percola- 
tions descend into the wells.” In 1877 a malignant epidemic 
broke out in a section of Elsinore, Denmark, that baffled the 
skill of the leading physicians in their efforts to subdue it. On 
the drinking-water in the affected quarter being analyzed, it was 
found poisoned by the corruption that bad drained into the 
wells from an adjoining cemetery. Professor Brande has given 
it as his opinion that the water in all superficial springs near 
burial-grounds is simply filtered through accumulated decom- 
position. 

We have thus far considered the practice of burial entirely 
from a sanitary stand-point, and the facts resulting from such 
examination demonstrate the advantages of cremation. 

Unpleasant truths connected with inhumation are concealed 
under a mass of false sentiment; and on more than one occasion 
when “Unveil thy bosom, faithful tomb,” has been sung at 
funerals, we have been in the perplexed state of mind of “ Poor 
Joe,” who, sitting on the steps of The Society for the Propaga- 
tion of the Gospel in Foreign Parts, wondered what it was all 
about. It seems to us impossible that a more revolting manner 
of disposing of the body of a loved friend could be devised than 
by first freezing it, then encasing it in double coffins, and bury- 
ing it six feet under the sod, knowing all the while that the 
grave will soon fill with water, and that worms and putrefaction 
will pursue their horrible work for years to come. 

No amount of gush or sentiment is able to neutralize in the 
imagination the effect of these ugly facts; and without doubt the 
dread of death itself is largely increased by the practice of burial. 
“The mere cessation of existence,” said John Stuart Mill, “is no 
evil to any one; the idea is only formidable through the illusion 
of imagination, which makes one conceive one’s self as if one were 
alive and feeling one’s self dead. What is odious in death is not 
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death itself, but the act of dying, and its lugubrious accompani- 
ments.” 

The advantages of cremation, and the magnitude and result 
of the evils of burial, are so well shown by Mr. W. Cave Thomas 
in his “Social Notes,” that we cannot forbear quoting at length 
from him in this connection. While unfolding the condition of 
things in Great Britain, his words vividly illustrate the abomi- 
nations of burial wherever there is a dense population. He says: 


‘* Cremation insures the purity of the atmosphere and of the springs, both 
of which are contaminated to a frightful and incalculable extent by the pres- 
ent system of interment, as we shall immediately show. Data shall be given 
which will put the state of things resulting from this system in its most 
appalling light. The registered deaths in the United Kingdom for 1874 
were 699,747. Taking this as an approximate annual death registry for 
Great Britain, and allowing ten years for the complete resolution of the body 
under the present mode of interment—a period, it is believed, considerably 
below the mark—we have in the kingdom nearly seven millions of dead 
bodies lying in various stages of decomposition, and giving off noxious exha- 
lations by means of percolation to the atmosphere, and by sending down 
contaminating matter to the subterranean reservoirs. Calculating for London 
alone, there were, in 1872, 76,634 deaths; there are, therefore, at a rough 
estimate, nearly a million of human bodies festering in its immediate neigh- 
borhood. Fortunately for the springs, some of the cemeteries are on clayey 
soils, and bodies interred in them are, to a certain extent, locked up in their 
clay vaults only to be a source of mischief when they are opened. Some of 
these graves have been described, by one who is bound to know, as ‘very 
cess-pools of human remains,’ which give forth their noxious gases whenever 
broken into for the purpose of some fresh interment, as many a mourner has 
experienced to his cost. Bodies, on the other hand, which have been buried 
in sandy soils, are more quickly resolved, say in some six or seven years. 
Interments in sandy soils, however, are more likely to endanger the health of 
the living, for by percolation the fluids contaminate the springs, and the foul 
gases are exhaled into the atmosphere. . . . It would be a good bargain 
if we could obtain the adoption of cremation at the price of double fees.” 


The gases to which Mr. Thomas alludes will rise to the sur- 
face through eight or ten feet of gravel, just as coal-gas will do, 
and there is practically no limit to their power of eseape. Mr. 
Chadwick, after examining some hundreds of witnesses, was of 
the opinion that entombment in vaults was a more dangerous 
practice than interment in the earth, because of the liability of 
the coffins to burst. 

In the light of these revelations can we wonder that the 
neighborhood of crowded cemeteries has been regarded as un- 
healthy, or that the mephitie influences of his trade entails on 
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the grave-digger a loss of at least one-third of the natural dura- 
tion of life and working ability. Realizing what burial is, it 
would seem easy for a confirmed inhumationist to change his 
belief and agree with Dr. Anelli that burial recalls the Middle 
Ages, and even the times of barbarism, while cremation repre- 
sents progress and civilization. 

Let us pass to a more pleasant branch of our subject, and 
consider the remedy for the evils we have spoken of. By 
means of the modern and scientific method of cremation, the 
human body, within an hour, can be reduced to a few pounds 
of white and odorless ashes. There is nothing in the operation 
that can shock the feelings of the most sensitive, and the process, 
when thoroughly examined and understood, will be found its 
own best advocate. “I have stood,” says an eye-witness, “ be- 
fore the threshold of the crematory with a faltering heart. . . 
I have trembled at the thought of using fire beside the form of 
one whom I had loved. But when, in obedience to his own dying 
request, I saw the door of the cinerator taken down, its rosy 
light shine forth, and his peaceful form, enrobed in white, laid 
there at rest amid a loveliness that was simply fascinating to the 
eye, and without a glimpse of flames or fire or coals or smoke, I 
said, and say so still, this method, beyond all methods I have 
seen, is the most pleasing to the senses, the most charming to 
the imagination, and the most grateful to the memory.” Oppo- 
sition to incineration springs chiefly from ignorance of the man- 
- ner in which it is carried on; and to remove all misapprehension 
it cannot be too distinctly stated, that the body never rests in 
flames, while during the entire process there is no fire or smoke, 
or odor or noise, to grieve in any manner the bereaved. Even 
the trestle on which the dead glides into the retort does not 
become heated prior to the body becoming incandescent. The 
active and consuming agent is simply air, raised to a white heat 
—a temperature equivalent to two thousand degrees Fahr. ; 
and this, cooled temporarily by the in-rushing current on the 
opening of the door of the retort, causes the interior to assume 
beautiful vibrating and ruddy tints. One who has lately wit- 
nessed it has said: “ As we turned away from the incinerator 
where we had left the body of our friend, it was pleasant to 
think of him still resting in its rosy light, surrounded and en- 
veloped by what seemed to us as floods of purity.” When all is 
over, nothing remains but a few fragments of calcined bones and 
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delicate white ashes, perfectly pure and odorless. In all candor, 
is not this a more fitting destiny for the cast-off body than that 
it should remain for years “a mass of loathsome and death- 
bearing putrefaction ?” 

Of the different methods of cremation now in use, the most 
rapid and complete results are obtained by means of the 
Siemens furnace. Its principle is that of regenerative heat, 
and its essential parts are comprised in the generator, or gas- 
producer, where the fuel is burned; the regenerators, consisting 
of four fire-brick-celled regenerative chambers for gas and air, 
and the consuming chamber, in which the body is placed. The 
fire burning in the generator is only an indirect agent in the 
work of incineration, and this portion of the furnace may be 
situated at some distance from the section where the body is 
consumed. The generator is a species of fire-brick oven, with 
an inclined plane, on which the coal is heated, and this, 
burning with a limited access of air, produces a combusti- 
ble gas, which escapes into the gas regenerator, the air at 
the same time entering the air regenerator. These regen- 
erative chambers work in pairs; they are of cubical shape, 
with walls of stone, and the interiors filled with a net- 
work of horizontal and vertical bars. By contact with the 
combustible gases the chambers become intensely heated, and 
both gas and air attain a temperature equal to white heat 
before rushing into the consuming chamber, where the body 
is laid. Entering separately and at different points, the gas 
and air then meet and mingle, and add to the respective heat 
of each that due to the mutual chemical action. The result 
is a terrible temperature, equaling 2000° Fahr. While one pair of 
generators convey the gas and air into the consuming chamber, 
another pair are employed in carrying them away to the chim- 
ney, and in the passage thither the current of devouring heat, 
purposely delayed in the labyrinth of lattice-fashioned bars, 
utterly consumes all noxious vapors given off at first from the 
body. The consuming chamber is iron-cased, and lined with 
metal capable of resisting the highest temperature. Its interior, 
smooth, almost polished, and white with heat, presents a pure 
and dazzling aspect; and, as the body is the only solid matter 
introduced, the product is simply the ashes of that body. 
During the entire process of incineration the remains are hidden 
from view; although, in special instances, where arrangements 
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for watching the operation have been made, no smoke or 
unsightly transformations of the body were observed. The 
heated hydrocarbon in a gaseous form, and the heated air, soon 
change it to a translucent white, and from this it crumbles into 
ashes. By means of one of these furnaces, Sir Henry Thompson 
reduced a body weighing no less than two hundred and twenty- 
seven pounds, to five pounds of ashes witlin the space of fifty- 
five minutes, and at a cost of less than a dollar for fuel. 

“ After such brilliant results,” says Mr. Eassie—“ results at 
once expeditious, cleanly, and economical — well might Sir Henry 
Thompson challenge Mr. Holland (Medical Inspector of Burials 
for England and Wales) ‘to produce so fair a result from all the 
costly and carefully managed cemeteries in the kingdom,’ and 
safely might he even offer him twenty years in order to elaborate 
the process.” 

In despite of what has been mentioned, should cremation 
to any one still present distressing features, let him remem- 
ber that neither science, philosophy, nor religion can devise a 
method by which an eternal parting from the form of one we 
have loved can be anything but distressing. Let him remember 
that, although the thought of cremation may arouse unpleasant 
sensations, yet the entire process is complete within an hour, 
while, by burying, the revolting features of decomposition con- 
tinue for years and possibly for centuries. In the words of the 
great scientist whose experiment we have related, “each mode 
of burial, whether in soil, in wood, in stone, or metal, is but 
another contrivance to delay, but never to prevent the inevitable 
change. When the body is burned, and so restored at once to its 
original elements, nature’s work is hastened, her design antici- 
pated, that is all.” “For more than twenty years,” says Dr. 
Parker, “I have believed that the true way of disposing of the 
human dead is by rapid burning,—I say rapid, for chemistry 
teaches us that decomposition of the body, when interred, is but 
a slow process of combustion.” 

When regarded from an artistic stand-point we see our at- 
tractive cemeteries, notwithstanding their picturesque effect, 
presenting strange inconsistencies; while our climate prevents a 
display of the finest and most delicate art, and in fact renders 
them for almost six months of the year unsuitable for being 
visited. The magnificent and ponderous mausoleum, within 
which the Roman or the Greek would have deposited, secure 
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from molestation, the cinerary urns of his ancestors, is planted 
by us directly above some lamented progenitor, as if to deprive 
him of the privilege of the resurrection. On every hand marble 
urns destitute of ashes crown lofty columns, and inverted torches, 
typical of cremation, meet the eye. These are the borrowed 
tokens of a classic age, that in our modern cemeteries lose their 
ancient meaning and serve no obvious purpose. A more serious 
charge that can be brought against cemeteries is the enormous 
sums of money annually sunk in them, sums entirely dispropor- 
tionate to the services they yield. In an address before the Chi- 
cago Medical Society, in advocacy of cremation, Dr. Charles W. 
Purdy made some striking comparisons to show what a burden is 
laid upon society by the burial of the dead. According to his care- 
fully prepared estimate, “ one and one-fourth times more money 
is expended annually in funerals in the United States than 
the Government expends for public school purposes. Funerals 
cost this country in 1880 enough money to pay the liabilities of 
all the commercial failures in the United States during the same 
year, and give each bankrupt a capital of eight thousand six 
hundred and thirty dollars with which to resume business. 
Funerals cost annually more money than the value of the com- 
bined gold and silver yield of the United States in the year 
1880.” These figures, fabulous as they appear, do not include the 
enormous sums invested in burial-grounds and expended in 
tombs and monuments, nor the loss from depreciation of prop- 
erty in the vicinity of cemeteries. 

As a return for this unparalleled and ridiculous extravagance, 
we have the funeral, the most doleful and melancholy thing on 
earth, and the ordinary grave-yard, transitory and repulsive in 
its nature and deadly in effect. When in addition to these facts 
we remember that, notwithstanding the vast sums expended, 
each semblance of poor humanity has been screwed up in a box 
for a decay as odious as it is needless, we find it easy to agree 
with the author of “God’s Acre Beautiful,” who declared the 
burial system in vogue to be “the most impudent of the ghouls 
that haunt the path of progress.” 

The money lavished by the citizens of New York during the 
past twenty years on funerals and cemeteries would have sup- 
plied a temple for the ashes of the dead in every way worthy 
of the metropolis. Added to and embellished by coming 
generations, its halls of statuary would foster art and rob death 
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of half his terror. There, cinerary urns of every design and 
every degree of elegance could be placed safe from all desecra- 
tion. Money expended upon them would be better employed 
than by being devoted to coffins, which, within a few hours, are 
buried forever from sight; while, from a sentimental point of 
view, it would appear less incongruous to dress with roses a 
beautiful bronze or silver vase containing the ashes of a friend, 
than to tie a wreath of immortelles to the door-knob of a gloomy 
vault. Nearly fourteen years have elapsed since Professors 
Coletti and Castiglioni, “in the name of public health and of 
civilization,” introduced in the Medical International Congress 
at Florence the question of cremation. A resolution at this con- 
gress was passed, urging that every possible means be employed 
to promote its substitution for burial ; and, three years later, the 
Royal Institute of Science and Letters of Lombardy offered a 
prize for the best practical method. Since this revival of 
interest in the subject, cremation societies have been organized 
in nearly all of the large cities of Europe—in Italy alone 
eighteen having been established. The crematory at Milan, 
after being in existence a. little over a year, had burned more 
than one hundred and fifty bodies; and that at Gotha, built by 
an association of some of the most learned and thoughtful men 
in Germany, fifty-two bodies. Of the forty-seven men whose 
bodies were cremated at Gotha, nineteen belonged to learned 
professions, four to the army, and four to the nobility. There 
were ten physicians. At the last meeting of the Copenhagen 
Cremation Society, it was announced that it contained one thou- 
sand four hundred members, among whom were eighty-three 
physicians. The French Society at Paris numbers over four 
hundred members. 

As an illustration of the views of distinguished Europeans 
on this subject, it can be mentioned that one of the most promi- 
nent of Danish thinkers, Bishop Mourad, who, during the war 
with Prussia, led the affairs of the nation as prime minister, has 
publicly declared himself in favor of a law that would compel 
the substitution of cremation for burial. Lord Beaconsfield, in 
considering earth-burial, wrote: “ What is called God’s acre is 
really not adapted to the country which we inhabit, the times in 
which we live, and the spirit of the age.” Gambetta is a member 
of the French Cremation Society, and General Garibaldi in his 
will explicitly directed that his body should be burned, and that 
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the urn containing his ashes should be placed under the orange 
tree shading the tombs of his two little girls. 

In our own country, although public interest in the subject 
of incineration has never become as extended as in Europe, 
the ranks of the cremationists steadily increase, and in very 
many cities societies have been organized. 

That, in time, cremation will be universally adopted, there 
seems no reason to doubt. We have faith in a good custom 
ultimately supplanting a bad one, and the superiority of incinera- 
tion over burial is manifest. When the merits of the question 
are thoroughly appreciated, we shall not feel justified in storing 
up disease-germs, and in poisoning earth, air, and water by our 
present custom of burying the dead. A refined sentiment will 
teach us the questionable nature of that respect which prompts 
the erection of a costly marble tribute to the memory of a 
friend, while his body is left to decompose in a water-soaked 
grave beneath it. 

Science and proven facts attest the wisdom of cremation, and 
in the words of the Royal Institute of Science and Letters of 
Lombardy, we believe that its adoption will mark a stage of 
progress in the march of civilization. 

Aveustus Coss, 
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THE GENEVA AWARD AND THE SHIP-OWNERS. 


AFTER a periodical discussion, covering nearly ten years, 
Congress has finally taken decisive action in the matter of the 
distribution of the money obtained by the Government through 
the arbitration at Geneva. The delay has seemed needless and 
unexplainable to everybody except those who have been familiar 
with the progress of the controversy and the causes which led to 
the protracted delay. It is unnecessary to review the causes 
which led to the arbitration, the proceedings, at Geneva and 
the debates which preceded it both in the United States 
and Great Britain. Our purpose is simply to give a résumé of 
the action of Congress in the premises, and a statement of the 
existing law in reference to the distribution of the money and 
of the classes of claims that have been paid and are now entitled 
to a hearing in the new Court of Commissioners of Alabama 
Claims. 

The money was paid by Great Britain through the State De- 
partment, on the eighth of September, 1873. It was deposited in 
the Treasury Department of the United States, to the credit of the 
State Department, the draft therefor of fifteen millions and a half 
in gold, being indorsed in due form by the Secretary of State. 
It was paid by Great Britain through three banking-houses, one 
British and two American. It is necessary to state clearly the 
fact of the mode of payment of this money in order to under- 
stand subsequent legislation in reference to it, and clear up 
certain misty views that are entertained by persons in Congress 
and out as to the precise legal status of the balance of the fund. 
As has been said, the money was paid to the Government of the 
United States through the State Department, and has technically 
gone to the credit of the State Department, and, consequently, 
the balance stands as an item on the books of the Treasury 
Department, to the credit of the State Department, as a deposit 
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in the Treasury of the United States would stand to the credit 
of an individual in whose name it was deposited. 

There was distributed in the payment of judgments rendered 
by the former Court of Commissioners of Alabama Claims, which 
came into existence by authority of the Act of Congress of the 
twenty-third of June, 1874, about seven millions of dollars in 
gold. At that time gold was at a premium of nearly twenty 
per cent. The judgments that were rendered in favor of the 
various claimants were paid in currency at four per cent. inter- 
est from the date of the loss up to the time of the payment of 
the respective judgments. 

The theory and principle of distribution set up by Congress 
in the law of 1882, is that the Government, receiving this money 
from Great Britain in a lump sum, took it without any direction, 
hint, or limitation as to how or to whom it should ultimately 
authorize it to be paid. The advocates of the underwriters, 
both in Congress and in certain newspapers of the country, have 
endeavored to convince Congress that it was under a legal 
obligation, in the technical sense, to direct the fund to be handed 
over to a total of forty-one insurance companies that paid losses, 
aggregating a little over four millions, caused by the acts of the 
Confederate cruisers. The assertions that they have made con- 
stitute their argument one reductio ad absurdum. Asserting their 
legal right to the money pro rata, according to their respective 
losses, they have asked, beleaguered, and besieged Congress to 
pass a law giving them a right to the money. If, as they say, a 
legal right existed, where is the reason or necessity for asking 
Congress to enact a law? If the legal right existed, plainly it 
was not necessary for Congress to pass such a law. This would 
seem to have sufficiently disposed of their argument, even 
before the ultimate action of the Senate, when out of a total 
membership of seventy-six senators only six were obtained to 
sustain this view, leaving a total of seventy that did not 
adopt it. The underwriters further asserted their right to this 
money, on the ground that, when they insured their poliey-hold- 
ers against war losses, and took a premium note, and issued 
the policy, in some cases—only a few—they took assignments 
from the assured of whatever might be derived thereafter. 
This assignment could only apply to the ordinary case of a loss 
by the action of the elements, storms, rocks, foundering, light- 
ning, or some casualty of nature. In these cases of captures 
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and destructions by the Confederate cruisers the loss was total. 
Vessels and cargoes were usually burned or sunk. Hence, there 
could have been nothing left to assign. Where there is nothing 
to assign, any formal or pretended assignment passes only 
what the assignor has; and the assignor having nothing, the 
assignee takes nothing. The claim of the underwriters to 
the assignments of the owners’ rights against the Government of 
Great Britain is without foundation, fallacious and deceptive. 
No right in the sense of a claim, or in any sense save the most 
abstract moral right, ever existed on the part of these owners. 
It was finally conceded by the Government of the United States 
in the treaty of Washington, adopted on the 8th of March, 1871, 
that no such right, either by international law, international 
equity, or international comity, ever existed on the part of the 
United States against the Government of Great Britain to recover 
for the losses or captures by the Confederate cruisers. This state- 
ment and assertion has become a formal part of the first article of 
this treaty. Consequently it at once and forever set at rest and 
disposed of this assertion that the existing rights on the part of 
ship-owners, merchants, or underwriters, who lost property at the 
hands of the Confederate cruisers, lay against the Government of 
Great Britain. The special and sole condition on which the Goy- 
ernment of Great Britain consented to enter into an arbitration 
and be bound by the award of the arbitrators, was on the ground 
that no legal liability existed by any statute law, any municipal 
law, any international law, or any international comity, that even 
in the most vague and indefinite legal sense bound the Government 
of Great Britain to pay to the Government of the United States 
any money whatever for loss by these Confederate cruisers. The 
position of the two governments in framing the treaty was simply 
this: that the law which the commissioners on the part of the 
United States asserted had been violated by England in the build- 
ing, escape and equipment of the “ Alabama,” the “ Shenandoah,” 
the “ Florida,” and other cruisers, was merely a municipal regula- 
tion of the United States, which she had set up for her own 
guidance in the matter of defining and limiting her neutral 
relations when other nations were belligerent and the United 
States was at peace. It was in no sense an international rule. 
There being no rule, no national law, no formal compact of any 
kind, that bound the Government of Great Britain by the rules 
governing the conduct of nations, there, of course, was no law 
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to violate on the part of Great Britain. If no law exists to 
regulate the conduct of individuals in a State, there can be 
none to violate. If no international law, rule, or compact 
exists between nations there can be none to violate. The 
three rules set up in the treaty of Washington defining, 
explaining, and limiting the rights, duties, and obligations 
of neutrals, have established now an international rule of con- 
duct which binds both governments hereafter in case any similar 
controversy arises. The very fact that these rules were incor- 
porated into the treaty, they not being quoted or adopted from 
any precedent, shows their prior non-existence. The theory 
which underlay all the negotiations between the two governments 
in framing the treaty was simply this: There being no law existing 
between the twg countries, there could be none to violate: hence, 
Great Britain was guilty of no violation. But for the sake of 
maintaining friendly relations between the peoples of the two 
countries, and in the interest of peace and to avert the dire calami- 
ties of war, Great Britain consented, humiliating as it was, to 
enter into an arbitration, and to be bound by the acts or award of 
the arbitrators, which she ultimately and honorably did, fulfilling 
her treaty obligations both in spirit and in letter. The spirit of 
the treaty was the spirit of equity in the largest, most general 
and most equitable sense. It had its origin in an enlightened, 
humane, and liberal conscience. The two nations, divorced from 
law, separated from all legal obligations, entered into a compact 
of conscience in the forum of conscience. This being the tap- 
root of the proceedings, the spirit which led to the treaty, which 
governed its formation, which framed its articles, it is very clear 
that whatever might result in the form of funds from such 
negotiations, would be utterly and totally clear from all legal 
limits or liabilities, from all technical obligations on the part of 
either government, and especially on the part of the United 
States. The United States in these proceedings, and at Geneva, 
acted as the voluntary guardian and sole possible protector of 
the rights of their citizens. They went before the International 
Tribunal by their agent, by their counsel, in their pleadings, and 
in their statements of facts, and asked judgment in their own name, 
in their own behalf, to make such use of any payment that might 
be made in the judgment rendered thereunder, as in their own hu- 
mane and enlightened conscience they might see fit. The advo- 
cates of the owners of vessels and cargoes, and the ship-owners 
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and shippers, who paid war premiums against the risk of cap- 
ture, have always presented and urged their claims upon Con- 
gress from this stand-point and upon these principles: that no 
legal liability existed on the part of the United States for these 
losses, any further than might grow out of the measure of pro- 
tection which the Government of the United States owes to all its 
citizens and all the property under its flag. It is a liability and 
an obligation which, if enforcible at all, is probably not within 
the jurisdiction of the courts excepting as they are created, and 
jurisdiction specially given to them at the hands of the National 
Legislature. They went to Congress and plead their cause on 
the ground of justice, on the ground of national duty, on the 
ground of national obligation, to protect the property of its 
citizens floating upon the high seas. In this spirit they con- 
ceived and pressed their arguments to ultimate results and solid 
conclusions. The chief work has been for the last eight or nine 
years in carrying on this discussion to meet and dispose of the 
technical arguments of the underwriters. Their position was 
technical from first to last. They had nothing but technicalities. 
Justice certainly was not on their side. They said they had 
claims. Clearly there can be no claim in the proper sense where 
there has been no loss. The underwriters paid losses, to be sure, 
aggregating, as has been said before, about four millions of 
dollars. But they got their pay for it. The dealers with those 
companies who paid their premiums for a period of five years, 
paid just what rates the underwriters saw fit to charge them, and 
those payments formed the different funds out of which not only 
the losses were paid, but profits in all but four instances were 
made. There was a total of forty-one companies that paid losses 
as the result of captures by the Confederate cruisers. The 
former court gave them an opportunity to come in and show 
what they received in premiums from their dealers, and what 
they paid out in losses to the assured, where losses took place. 
If the payments for the losses on account of captures exceeded 
the total amount they had received from premiums for insurance, 
then they took a judgment for the difference, and the balance 
was paid in 1876. 

There were three companies in New Bedford and one in New- 
buryport only that could show a loss. The doors of the court 
were open to all the companies for nearly three years. Each one 
had an opportunity to come in and show its balance-sheet. Only 
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four did so. The logical conclusion is that the rest had no loss 
to show; in other words, that they had made money out of the 
business of insuring against war risks. To have paid these com- 
panies for what they paid out for war losses would have been 
to have added a second profit to that already made out of their 
policy-holders. It is but fair to state, in justice to the marine in- 
surance interest of the United States, that the preposterous and 
absurd claims advanced by some of the companies were supported 
by only a few. The reason why they ever gained any foothold in 
Congress was because the arguments were technical, specious, and 
fallacious. Congress is in a large part made up of lawyers, men 
trained at the bar, and of long experience on the bench. The 
greater portion of them are from the interior States, where there 
is no ocean commerce, who necessarily have had no personal 
familiarity with shipping, maritime law, or admiralty practice. 
It is a singular fact in this whole discussion, that with probably 
one or two exceptions, not a single member of Congress from 
any State where his practice had brought him in contact with a 
knowledge of shipping and maritime matters, has been found to 
advocate the cause of the underwriters. The largest vote the 
insurance companies ever obtained in the House was in the sum- 
mer of 1876, when out of a total membership of two hundred and 
ninety-two, they got thirty-five votes. Nearly all these were 
from the Southern States, a few from the West, scarcely any 
from New York, and none from New England. The longer the 
discussion proceeded, the fuller the information that was acquired, 
and the clearer the light that was thrown upon the subject, the 
less headway the underwriters made, and the more progress was 
achieved on the part of their opponents. For the last four or 
five years the advocacy of the insurance companies’ claims has 
been confined almost entirely to two or three companies in the 
city of New York. The one having the largest claim, the Atlantie 
Mutual, whose total amount of principal and interest was some 
three millions and a half dollars, has been through its advocates, 
directly or indirectly, the principal opponent of the distribution 
of this money in the mode that Congress finally has adopted. 
The law of June, 1882, reénacts the law of 1874, except so 
far as it may be modified by this act; creates a court of three 
judges and not five, as in the former tribunal, and gives to the 
court jurisdiction of two general classes of claims. The first 
class is for the loss of vessels and cargoes, freight money, 
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personal effects, and wages of officers and crews for the time 
they were unemployed after capture, until they got reémployed, 
and their incidental expenses, for a period not exceeding 
twelve months after capture. Many of these captures were 
made in distant waters, and in not a few cases officers and men 
were unable to obtain employment for not only months, but years. 
The writer had in charge one case of the steward and stewardess 
of a vessel captured in 1863 in the South Pacific; and after long 
wanderings in China and Japan and upon the Pacifie coast of the 
United States, it was nearly four years before they reached their 
homes in New England. The next class of claims includes the 
losses by any Confederate cruiser during the rebellion, whether 
that cruiser had ever entered a British port or sailed under Brit- 
ish auspices. The simple test is whether the cruiser carried the 
Confederate flag, or sailed under Confederate authority by virtue 
of a Confederate commission. If it did, then the owners of prop- 
erty that was lost by the acts of such a vessel are entitled to 
enter a case for indemnity and recovery of compensation, pro- 
vided they file their claims within six months from the organiza- 
tion of the court. This time for filing claims expires January 
14, 1883. 

The other class of claims is generally known by a short 
term of definition as “war premiums.” This brief definition 
amplified means simply this: In time of peace, when a vessel goes 
to sea, the insurance, if any, is generally effected only against 
risk by sea, peril of storm, or rock, or foundering, or any casualty 
of the elements, or any act of nature. The ordinary clause in 
policies of this kind against the acts of pirates, as decided in a 
test case, that of the ship “Golden Rocket,” by the Supreme Court 
of the United States, did not cover a loss by capture through Con- 
federate cruisers. These cruisers in a technical, legal sense, were 
not pirates. Pirates are the roving banditti, the highwaymen of 
the seas, capturing and marauding without any commission from 
any authorized power whatever. A pirate is a mere highway- 
man, the unauthorized plunderer of the ocean. The Confederate 
cruisers were not pirates. To be sure they performed acts in the 
nature of piracy, but in the sense known to the law their acts 
were not piratical. Their seizures and captures were, by the laws 
of war, legal captures. Their acts, by the rules governing bel- 
ligerents, were lawful acts. The United States blockading the 
ports of the Confederacy prevented the possibility of taking to 
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any port, for trial in admiralty, the lawfulness of those seizures, 
and prevented any formal act of condemnation by a prize court. 
This obliged them to destroy their prizes at sea by burning or 
seuttling. If they had had any port of their own, or any friendly 
port, these prizes would have been taken before a prize court for 
release or condemnation. But the blockade by the United States 
of all the ports of the Confederacy, precluded them from the pos- 
sibility of any prize courts of their own. It was too long a step 
toward an “ overt act,” for the sympathizing friendship for the 
Confederacy, existing in the British colonial ports, to allow a 
prize court, and prize proceedings there. That, clearly, on the 
part of Great Britain, would have created a legal liability, which 
she did not see fit to assume. 

Some expressions of sentiment have been made that the Gov- 
ernment of the United States had no right whatever to give to a 
court of its own creation jurisdiction to pay losses out of what is 
known as British money, where the loss was caused by a cruiser 
that was neither from, nor had friendly assistance in, a British 
harbor. But this is a mere sentiment growing out of a mis- 
apprehension of the history of the proceedings, the nature and 
spirit and purpose of the treaty, and the supreme and decisive 
right which the United States Government has, and has exercised 
inreference tothe distribution of this money. The “Alabama” and 
“ Florida” were the parents of all the other cruisers, big and little, 
that sailed the high seas, and captured the property of American 
citizens. It made no difference whether they came from, or had 
support and assistance in British waters or not. As has been 
said before, the United States, as a sovereign power, exercising 
sovereign discretion, endowed with authority to enact simple 
justice for the benefit of their citizens, have determined (and wisely 
so) that if the loss was a loss on the high seas by a cruiser earry- 
ing the Confederate flag, and acting under Confederate authority, 
the owner of the loss, so to speak, is entitled to his pro rata 
share out of this fund. 

The greater portion of this money will return immediately to 
investments m ocean commerce. Its distribution will assist 
rapidly and in more ways than is generally understood, the 
revival of American commerce upon the high seas. The very 
passage of this act is an indication that Congress is realizing 
the necessity of legislative relief to the shipping interests of 
the country. The detention of this money for so many years 
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in the Treasury, has been cause for doubt to ship-builders and 
ship-owners, to exporters and importers, whether Congress had 
the remotest interest, or regard, for the ocean commerce of 
its citizens. But now that it has taken action, and in a wise, 
liberal, and certainly just and beneficent manner, it will revive 
hope, and increase the expectation that Congress will con- 
tinue in the good course in which it has begun; that it will 
modify its ancient and obstructive navigation laws; and will 
attend to the regulation of the tariff, so that the shipping interests 
of citizens of the United States will have a fair field in competi- 
tion with the citizens or subjects of other powers. At present 
we are at an immense disadvantage. Every foreigner who puts 
his money into shipping can compete with an American with 
many points in his favor, and the result is that American ports 
are crowded with foreign flags, and that American shipping is 
disappearing and diminishing, in number and tonnage, in foreign 
ports. 

The important question arises: Will there be money enough to 
goround? Will this balance of ten or eleven millions, or whatever 
it may turn out to be, dependent upon the rate and time of interest, 
be sufficient to pay everybody in full for his claim, or must there 
be a general scaling down, and each one take his pro rata sum, 
depending upon these elements? It is impossible to answer this 
question definitely. When the time expires for filing claims, the 
clerk of the court can easily give a summary of the amount 
claimed, but this will not determine it accurately, because there 
will be claims which cannot be proven; there will be esti- 
mates of values of vessels and cargoes and personal effects 
which cannot be sustained. There will be quite a large 
cutting down in these directions ; necessarily so. The claimant 
will not recover more than he claims, and, as a rule, he will be 
certain to claim all that he is entitled to, and perhaps considera- 
bly more than the court will think the evidence warrants it in 
paying. The estimate, well founded, is that at least one-fourth of 
the claims will not be filed in time, or will fail of judgment for want 
of competent and sufficient proof. It is now twenty years and 
over since these losses began. The experience of the former 
tribunal shows impediments and difficulties impossible to over- 
come. Numerous questions of law will arise: nice questions of 
jurisdiction and legal right to be passed upon. The Government 
will be ably represented by the counsel-in-chief at the tral of 
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causes before the court in Washington. It will be ably repre- 
sented by associate counsel in cities and places where the 
claimants reside. 

The President has called to the head of the new commission 
the Hon. Hezekiah G. Wells, of Kalamazoo, Michigan, the Pre- 
siding Justice of the former commission. His associates are 
the Hon. James M. Harlan, of Iowa, formerly in the Senate of 
the United States from that commonwealth, and at one time 
Secretary of the Interior under President Lincoln. The other 
member is the Hon. Asa P. French, of Massachusetts, eminent 
in his profession. 

The occasion seems to present a proper opportunity for 
some reflections and suggestions as to the general subject. 
First, it is evident that the whole proceedings—treaty, Geneva 
arbitration, the act of Congress, the Alabama claims—are 
results, in various forms, of the war of the rebellion. These 
losses, that have been and are to be indemnified, were war losses. 
They would not have occurred, but as a consequence of the war 
upon land. Supposing any situation arises in the future, similar 
to that which existed from 1860 to 1866, what course shall the 
“ powers that be” pursue? What action shall they take, in ref- 
erence to the ocean commerce of the United States? During the 
war period, there were transferred to foreign flags, almost solely 
to the British, nearly eight hundred American vessels. In the 
aggregate, about two-thirds of the American tonnage passed from 
under the American flag to foreign flags, and none of it has ever 
returned. The statutes of the United States prevent the re-reg- 
istration of an American vessel that has been transferred by the 
voluntary act of the owner. One of the first things Congress 
should do is to repeal this law, and allow the owner of a vessel 
to transfer her to any fiag he pleases in times of public necessity. 
This right is given to the subjects of Great Britain, and to the 
subjects of ncarly all the other maritime powers of Europe. Those 
powers recognize both its wisdom and its necessity, its direct 
benefit to the owner, and its indirect benefit to the Govern- 
ment under which the property belongs, and by which it is pro- 
tected. If capital is invested in land or buildings, a municipal tax, 
in the theory of municipal regulation, protects it against the 
violence of the mob. The municipal tax is a conside~ation paid 
by the citizen for the support of police and militia forces, as a 
defense against the violence of mobs. A recent instance, two or 


q | 


THE GENEVA AWARD AND THE SHIP-OWNERS. 293 


three years ago, occurred at Pittsburg, Pennsylvania, where a 
mob destroyed a large amount of property in the custody of the 
Pennsylvania Railroad Company. Here the Supreme Court 
of Pennsylvania, after careful consideration, held that the 
County of Alleghany, of which Pittsburg is the center, was 
responsible for these losses, aggregating nearly two millions of 
dollars, and it was held liable to pay them. The only difference, 
so far as taxation goes, between protecting property on land, 
and upon the high seas, is, simply, that in the former instance 
the consideration for the protection is a municipal tax paid to 
the State, insuring State protection; whereas, in the case of vessels 
it is a Federal tax, insuring Federal protection, where the State 
power cannot possibly reach. Theoretically, the money paid for 
the registry fees on vessels, for the annual tonnage taxes and 
other imposts of various kinds, goes through the Treasury Depart- 
ment to the credit of the Navy Department, for the purpose of 
building, equipping and maintaining a navy for the protection of 
vessels and their cargoes, persons and their effects upon the high 
seas, where forts and land forces cannot extend any shelter or 
defense. The municipal tax is for the police and for the militia. 
By the very theory upon which it is assessed it is the consid- 
eration which citizens pay the State for the police and militia 
protection of the property upon the land. The various taxes 
assessed and levied by authority of Federal statutes go to and are 
to be used by the Federal power for protection upon the ocean. If 
from inability, neglect, or inefficiency on the part of the munic- 
ipal authorities, the property of the citizen upon the land is 
lost, the law provides, through the courts, indemnity and com- 
pensation. Special statutes in various States make these pro- 
visions. Unfortunately we are not aware of any provision of a 
similar tenor and purpose, by which the citizen losing his prop- 
erty upon the high seas is entitled to indemnity and compensa- 
tion from the Federal power. Nevertheless, if the strict technical 
legal obligation does not exist, the moral obligation upon the 
part of the Government toward the citizen, and the equitable right 
of the citizen as against the Government, certainly do exist. It 
cannot be denied that it is the part of a wise and efficient govern- 
ment to do all within its power to strain every nerve to its 
utmost to protect ocean commerce, and especially in times such 
as existed during the late rebellion, or during any international 
conflict. The chief sources of revenue to the United States are 
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directly or indirectly from the property invested in shipping by 
its citizens. A wise self-interest, a prudent foresight, a policy 
that looks to the utmost economy of power, would naturally and 
inevitably lead to the adoption of measures best calculated to 
promote and foster the shipping interests of the country, and 
especially in time of war. There should be no restraint put upon 
the citizen by the legal power of the Government that is not com- 
patible with the most economical and efficient use of the capital 
invested in maritime adventures. History shows that Great 
Britain has paid more careful attention to this department than 
to any other. The result is that her merchant marine is at the 
head of the maritime powers of the world. The total comple- 
ment of officers and men, in vessels sailing from home and from 
colonial ports, is in the vicinity of three hundred and fifty thou- 
sand. A study of the legislation of Great Britain in this depart- 
ment is a field that should be explored by the laymen and 
legislators of the United States. The practice and policy which 
have succeeded so well with our English cousins cannot fail to 
meet with like results if adopted by us. There are no real or 
practical differences existing between vessels sailing under the 
Cross of St. George and those sailing under the Stars and Stripes. 
That foree which has increased the fleets of Great Britain would 
inevitably increase those of the United States. We have far 
more extended sea-coasts, better harbors, longer, larger and 
deeper rivers, larger mines of coal and iron, better and heavier 
forests of timber, than they have or can draw upon outside of 
the British Dominions. Scarce any limit can be placed upon the 
natural resources of the United States that can be utilized and 
are ready at hand, developed out of the great arcana of nature. 

Another reflection arising from the history of these proceed- 
ings—the formation of the treaty, the arbitration at Geneva, 
and the arbitration at Halifax, known as the Fisheries Commis- 
sions—is that, notwithstanding that arbitration is a very desir- 
able substitute for war, and its loss of life and property, yet it is a 
very uncertain, unwieldy, and inefficient method of settling inter- 
national disputes. Each treaty settlement of international ques- 
tions is a special compact to cover the special circumstances of 
existing cases at the time. In their very nature they have no 
permanent character, as in the case of the Treaty of Washington. 
They are so framed that disputes as to their meaning, and dis- 
putes as to jurisdiction, inevitably arise under them. When the 
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United States presented its claim before the Geneva tribunal, 
and set out five different counts in its declaration, and the case 
was published in the British press, an outcry from her news- 
papers and her rostrums shook England to its center. There 
was a sudden and appalling fear that the United States had 
presented a cause of action against Great Britain, the indemnity 
for which would be about equal to the total British public debt. 
What was the cause? Simply that the language of the treaty 
was so indefinite that it was well-nigh impossible to determine the 
kind and extent of jurisdiction that the tribunal of five arbitra- 
tors had under the provisions of the treaty. The British counsel 
immediately raised in formal manner this question of jurisdiction, 
presented it by a demurrer properly filed with the tribunal in 
due form, just as a question of jurisdiction would be raised 
under a statute in a Federal or State court. The objections 
of the British Government, through its counsel, were aimed 
directly and generally at what were known as the indirect 
claims. It was a phrase coined out of the existing circumstances, 
and for the convenience of the hour. It meant nothing, and 
defined less. For a time it appeared as though, from this dis- 
cussion, the two nations would separate and the arbitration prove 
abortive. But, as has been said, true statesmanship is ever equal 
to the emergencies of the time. For the final judgment, for the 
satisfaction of both sides of this troublesome dispute, we are 
largely indebted to the trained sagacity and wise judgment of 
Caleb Cushing, who was the senior counsel for the government 
of the United States before the tribunal. It was his mind that 
moved the wires which finally brought the two governments 
together in harmony before the arbitrators. The result of this 
dispute has been the chief bone of contention for the last six or 
eight years before the Congress of the United States, as to 
whether the tribunal rejected the so-called war premium claims 
as outside of and beyond its jurisdiction, or whether it included 
them in the amount of the award. From a close study of the 
protocols which led to it, of the demurrer filed by the British 
Government, of the pleadings of both powers before the arbitra- 
tors, the whole thing becomes a sort of harp of many strings, 
from which almost any argument or conclusion can be deduced. 
Only one thing can be made certain, and that is that the war 
premiums were objected to by the British Government; that 
they were demurred to by the British counsel as not within the 
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jurisdiction of the tribunal, and that the tribunal took some 
action in reference to them. Precisely what the scope and legal 
effect of that action was, it is somewhat difficult to determine. 
It is very certain, however, that when the arbitrators finally 
determined the amount of the award, fifteen millions and a half, 
they did not specifically exclude war premiums by name. 

They did, however, specifically exclude by name five other 
classes of claims. They gave a reason for exclusion in each 
specific case. Now, it is only fair to the arbitrators, and logical 
also, to infer from that conclusion, that, inasmuch as they did not, 
when they fixed the amount of the award, exclude war premiums 
by name, these were fairly included in determining that amount. 
But, whether so or not, it can make no difference as to what 
course Congress shall pursue in distributing the money, because 
we start with the proposition, and pursue the theory all the way 
along, that the United States in distributing the money are not to 
be governed in the least by what governed the arbitrators at 
Geneva. In the matter of distribution, the Government, the 
authority of the United States is sovereign, and exclusively 
supreme. The point is, that the provisions of the treaty had such 
a looseness and indefiniteness about them that it led to disputes 
—that it was very difficult to avoid the absolute estrangement 
of these two great powers. When we come to the Fisheries 
Commission at Halifax, to settle the right to fish within a certain 
line along certain provinces of Great Britain, we find the same 
looseness and indefiniteness of expression that at one time 
threatened trouble between the two countries. The arbitrators 
at Geneva were five, at Halifax three. Only two of the arbitra- 
tors at Halifax signed the award of two millions and a half. 
Hon. Ensign H. Kellogg, of Massachusetts, declined to sign. 
Straightway arose a discussion in the publie press and in the 
Congress of the United States whether by the terms of the 
treaty an award signed by only two of three arbitrators was 
binding upon the debtor Government of the United States, and 
consequently it was an open question whether the verdict at Hali- 
fax should be paid or not. Finally the question was settled by the 
payment of the amount, although there are precedents to show 
that the United States were not lawfully bound by the terms of 
the treaty to make the payment on an award signed by only two 
of the arbitrators. A similar question arose as to the North-west 
Boundary line many years ago, between Great Britain and the 
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United States, and the commission to determine that boundary 
was totally abortive, failed to accomplish its purpose, and went to 
pieces—did nothing. The question was left an open one for many 
years, until it was taken up and definitely settled by the treaty 
of Washington. So we find historical instance after instance of 
remote and recent dates, where treaties have failed ; where inter- 
national commissions have been abortive, on account of the 
uncertainty of the language authorizing the action. 

The question arises, What shall be done? What is the 
wise and proper course to guard against these contingen- 
cies? What policy shall be adopted to make these things 
certain and definite? We can see no method except to change 
the policy entirely. A treaty is a special and temporary con- 
tract between powers, the same as agreements or bargains are 
between individuals. Now, it would be as wise for the State, 
within its own dominions, to attempt to settle disputes between 
individuals as they arise from time to time, by special statutes, 
special arbitrations, or references under those statutes, as for 
nations to attempt to settle their differences by the present mode 
of temporary treaties and temporary international contracts. The 
only safe, efficient, and permanent remedy is an international code, 
such as has been mapped out from time to time by various pub- 
licists, and especially by the Honorable David Dudley Field, in 
his volume entitled “An International Code.” To this we must 
ultimately come, or the civilization of the nineteenth century 
retrogrades. Here is a field which thoughtful men, which stu- 
dents, which citizens having a wise and prophetic interest in the 
future welfare of the republic, in its relations to the other States 
of Christendom, should explore, examine, and carefully consider. 
It is not our present purpose to go into particulars. We have 
no design now other than to seize upon the present occasion 
as a fitting opportunity for general suggestion. 

J. F. MANNING. 


